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---Upon commencing at 9:05 a.m. 

THE CHAIRMAN: Thank you. Good morning. 

Mr. Hunter, are you ready? 

MR. HUNTER: Yes, Mr. Chairman. Perhaps, 
Mr. Chairman, I might enter as exhibits the 
interrogatories for Question No. 12 and for Question 
No. 1 that I referred to yesterday. 

THE CHAIRMAN: Very well. 

MR. HUNTER: This was Question 1 of ur 
interrogatories and then Question 12 of our 
interrogatories that I made reference to yesterday. 

THE CHAIRMAN: All right. Question No. 1 
of the interrogatories filed by Mr. Hunter on behalf of 
the Nishnawbe-Aski Nation will be 251 and Question No. 
12 will be Exhibit No. 252. 


---EXHIBIT NO. 251: Interrogatory Question No. 1 filed 
by the Nishnawbe-Aski Nation. 


---EXHIBIT NO. 252: Interrogatory Question No. 12 
filed by the Nishnawbe-Aski 
Nation. 

MR. HUNTERsgaMr: .-Chairmany,if.I might, I 
was remiss yesterday. In attendance, the 
representatives of my client, Mr. Benjamin Cheechoo, he 
is not here now but he will be coming in during the 
course of the day, he is the Grand Chief of the 


Nishnawbe-Aski Nation and Charles Fox who appeared 
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before you. Mr. Frank McKay is here, he is the 
Executive Director of the Windigo Tribal Council, and 
Eno Anderson who is the Executive Director of the 
Shibogama Tribal Council. And these four gentlemen and 
others will be hopefully in increasing attendance over 
the course of the hearing. 

At the counsel table, at the table with 
me is Dr. Jeff Lester. I thought as a courtesy I would 
introduce him to the Board and to the members of MNR 
and the other parties. 

Dr. Lester is a barrister called to the 
Melbourne Bar, he received his doctorate from Osgoode 
Hall and his thesis was in the area of aboriginal 
rights. He has been practising or he was in Canada for 
six or seven years, he returned to Melbourne and has 
been practising at the bar there for five years and 
just yesterday he finished his first exam in the bar 
admission course, Mr. Chairman. 

THE CHAIRMAN: We wish you the best of 
luck in your field. 

MR. LESTER: Thank you, Mr. Chairman. 

MR. HUNTER: I was able to get a hold of 
Mr. Lester and we spent some time reviewing the 
evidence of Mr. Crystal and the cross-examination of 


Mr. Colborne, and I think as a result of that we will 
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8466 


Crystal with respect to those legal matters that he has 


raised. 

I would ask the Board's indulgence to 
facilitate that to allow me a 15 or 20-minute break 
between my cross-examination of Mr. Kenrick, my 
cross-examination of Mr. Crystal on policy matters and 
what will be the latter part of the cross-examination 
which deals with "legal matters". 

I was originally going to do that first 
but then subsequent to our review over the course of 
last night I would like to push that off and hopefully 
we will have substantially reduced that portion of the 
cross-examination. 

THE CHAIRMAN: Very well. 

MR. HUNTER: Thank you. 

JOHN E. KENRICK, 
M. MELVIN CRYSTAL, Resumed 
CONTINUED CROSS-EXAMINATION BY MR. HUNTER: 

Q. Good morning, Mr. Kenrick. 

MR. KENRICK: A. Good morning. 

MR. HUNTER: Mr. Chairman, I would like 
to go back for one last question to the transcript on 
7189 in relationship to comments that were made by Mr. 


Freidin, and I hope that my question, sir, is 
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straightforward. 

Q. Mr. Freidin stated: 

"So Mr. Kenrick will be describing 

stakeholders and how in fact they relate 

to the physical environment." 

My question, sir, is: Is it your view 
that you have adequately described my clients, NAN and 
the Windigo Tribal Council have been adequately 
described in terms of how they relate to the 
environment as stakeholders and as local and 
traditional users? 

MR. KENRICK: A. Keeping in mind that my 


evidence package out of design was to stay at an 


“overview level, I believe we -- I have generally 


discussed the uses Ae resources by the 
stakeholders. 

The problem that I mentioned yesterday in 
terms of data, in some cases there is a problem 
extracting specific native use from the stakeholder 
group, if you will. I discussed in a general sense the 
stakeholders -- the trappers, if you will, as a 
stakeholder group. Pulling the native component out of 
that, I am limited by the data that's available. 

Q. Thank you. In relationship to that 


issue, sir, given your experience in Moosonee, given 
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your experience in the preparation of the Moosonee 
district studies, would you be more comfortable if 
there was a better database and if there was comparable 
studies done across the rest of the province as 
compared to the Moosonee study? 

A. Yes. If I might just expand on that 
a little. I believe we got some good data out of the 
Moosonee exercise. We went into the communities and 
canvassed the local people in terms of their use of the 
resource. A couple of constraints that are on us there 
is that very clearly has to be a cooperative venture. 
We can go and ask. 


I know there are some illustrations where 


- information is not - I am not sure if the right word is 


statutory - but it is not the type of information that 
we collect because there is a requirement to report it. 
Trapping information, for instance, through the ceiling 
system comes back to us. So we have information by 
native, by species, by trap line area. It may not be 
individual lines but native lines, so there is a fairly 
good amount of information there. 

Commercial fishing is the same way. That 
information, there is a requirement to give reporting 
back on a license. But where you get into problems 


collecting information are those types of things like 
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the domestic food fishery or moose hunting where, in 
some cases, it has to be cooperative if it is going to 
work and there are illustrations where bands have been 
reluctant to share that information with us. 

Q. Fine. Thank you, Mr. Chairman. 

I will now be referring to our Question 
23% 

MR. HUNTER: Oh, perhaps, Mr. Chairman, I 
can introduce this as an exhibit. It is the Moosonee 
district i=— 

Q. You will have to help me here. I 
thought it was the District Land Use Guidelines but it 
is the background information; is that correct? 

MR: KENRICK: @eA. That's correct: 

MR. HUNTER: If I may introduce this. I 
do not at this time have additional copies. I am led 
to understand that MNR will provide additional copies; 
is that correct? 

MR. FREIDIN: Mr. Chairman, I was just 
advised about this five minutes ago and I think there 
are extra copies in our office. If there are I will 
bring them over during the first break. 

THE CHAIRMAN: Very well. We will admit 
this as Exhibit 253. 


MR. HUNTER: (handed) 
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THE CHAIRMAN: Thank you. 
---EXHIBIT NO. 253: Background information for the 
Moosonee District Land Use 
Guidelines. 
MR. HUNTER: Mr. Chairman, I would like 
to enter as an exhibit our interrogatories of Panel 6, 
Question 23 which will be the subject of the next part 
of our cross-examination. 
THE CHAIRMAN: Exhibit 254. 
---EXHIBIT NO. 254: Interrogatory Question No. 23 
posed by the Nishnawbe-Aski 
Nation. 
MR. HUNTER: Q. Mr. Kenrick, do you have 
a copy of this, sir? 
MR. KENRICK: A. Yes, I do. 
Q. Thank you. Do you adopt this 
statement as your evidence, sir? 
A-eeLese 
Q. Mr. Kenrick, you have indicated in 
this document that the Class Environmental Assessment 
recognizes the special interests that natives have, and 
your answers are found at page 7, 153, 156, 158, 161, 
165 andeig 0; 
I would just simply like at this stage to 
clearly identify what that information is in order that 


we are all working from the same material. I believe I 


have addressed previously the material and statements 
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on page 7 and if I am correct, sir, the page 7 that is 
stated in your answer is the page 7 as under Part I of 
the undertaking; is that correct, sir? 

A., That. s: correct. 

Q. Thank you. If we can turn to page 
153, the interest that is recognized, if I am correct, 
is identified at lines 15 through to 18; is that 
correct, sir? 

At. Thats. correct: 

Q. Thank you. And if we go to 156, the 
interest that is recognized is at lines 28 through to 
31 with respect to the provision of public notice; is 
that correct, sir? 

A. shat s correct. 

Q. If we go to 158, could you please 
identify for the Board those provisions that are 
specific to native interests? 

A. I believe it is line 3 through to 6 
where it makes reference to direct written invitations 
to all persons who received a written invitation to 
participate, which is a reference back to the last 
reference saying that in all cases band councils of 
each Indian reserve in the forest management unit, 
native communities and organizations and individual 


members of the public with a known interest in timber 
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management planning will be notified. 

Q. So that provision then, if I 
understand it, outlines the provisions of the notice; 
is that correct, sir, that is that which will be in the 
public notice? 

A. On page 158, is that what you are 
oofaseastins to? 

Q. "The public notice will normally be 

in the form of direct written invitations 

and general public notices usually in the 
form of paid political advertisements." 

That's all it says. 

Ace ThatyvserighteeebuteLl thinka-— 

Q. And this would apply to everybody? 

A. But the point there is that it makes 
it mandatory to send notices to native groups because 
it was mandatory to send them the first notice which is 
unlike most other groups. 

Q. So 153 simply says that specific 
notice will always be given to the band council, and 
the provision at 158 is simply the form -- describes 
the form of that public notice for the general public 
and for -- well, and for the general public; is that 
correct? 


A. No, I think the main point that 
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should be brought out there is it is saying that the 
second public notice must be sent to native groups. 
That is the intent of that statement, by saying it must 
be sent to all those who ayers thegfirst notice. 

Q. Okay. And that is one way in which 
the special interests of native people are recognized; 
is that correct? 

A. That's correct. 

On #Okayv yagi Si-- sorry, 161. Colttladryou 
please identify where in those provisions the special 
interests of natives are recognized, presumably as 
distinct from anyone else? 

A. Again, I believe it is line 19 
through to 21 which is, again, an assurance that the 
third notice of public review of the draft plan will be 
sent to all those people who were sent the first 
notice. And, again, that isn't a provision that's 
there for all groups, it is a special provision that's 
there for native groups and there is a couple other 
groups also. 

Additionally, one of the changes that was 
made I believe in this version of the Class Assessment 
is the added reference for direct verbal communication 
to serve as an additional form of notification, and my 


understanding of the history of that comment to some 
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extent was a preference by some native communities for 
us to go to the community and discuss issues face to 
face. 

Q. Okay. If we go over to 165, is that 
the provision there that may be particular to the 
native community, that is 12 to 13; is that correct? 

A. Also line 3 through 6 which, again, 
is a requirement to send the final notice, I think that 
is to all those people previously identified and all 
parties known to be directly affected by timber ° 
management. 

Again, having made the provision, the key 
section of all of that is on page 156. Having made it 
mandatory to notify natives in the first invitation to 
participate, the rest of these paragraphs basically say 
it is mandatory to keep them involved through the rest 
of the process and send them the other three processes. 

Q. Fine. Then page 170, if you would, 
sir. Again, as distinct from any other groups? 

A. I believe the reference there, and 
this is dealing with amendments? 

Q. Yes, I believe so. Plan -- well, 
either that or the end paragraph on the subject of plan 
renewal. 


A. I believe the paragraph that's 
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referred to there is the one on provision of all 
opportunities for public consultation and application 
of the complete MNR review and approval process, and 
then makes a reference back to described in Part II 
Sections 2.1.3. 

Q. Would you direct me to the line, sir? 
Oh, Giv@seeweso itlissinaéplan -— 

AGr> 2nto 62-=tisorryyeseto 6; 

Ovetartoa6es 

"Provision of all formal opportunities 

for public consultation and application 

for complete MNR review and approval 
process as described in Part II, Section 

231093 Jan" 

Is that correct? 

A. Yes, that's correct, which is a 
reference back to the previous references. 

Q. So, therefore, the notice provisions, 
as you have outlined them, are in part the manner in 
which this Class EA recognizes the special interests of 
natives; is that correct, sir? 

A. That's correct. They are, if you 
Will, mandatory invitation to participate in the 
process. 


Q. Okay. And if I draw your attention 


Farr & Associates Reporting, Inc. 


24 


25 


Kenrick, Crystal 8476 
cr ex (Hunter) 


to paragraph 7 under Part I of the undertaking. 

A. Page 7? 

OCerYes7 Lpager 7 ei Pager7>_ bart’ I.<fcould 
you please identify for the Board where the special 
interests of native people are addressed in those 
provisions? 

A. Line 16 through to the bottom of the 
page. Actually line 14. 

Q. So, therefore, sir, I understand the 
position of the Ministry to be that the special 
interests of native people are reflected by the fact 
that their interests cannot be taken into consideration 
in this class document because of treaty rights; is 
that correct, and they can only be taken into 
consideration at the local level? 

Is that how the special interests of 
native people are recognized? 

A. I believe Mr. Crystal in some of his 
evidence has worded it a little better than that. My 
understanding of those paragraphs make a distinction -- 
if I can just refer to my notes in my witness 
statement-—- 

QO?) @Mr .)Kenrick-— 

A. --I will give you an answer. 


Q. --I am trying to deal with the words 
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on the paper. 

A. I believe all that page says, and I 
believe it is the Ministry's position supported by the 
Ontario Native Affairs Directorate, is that the issues 
of treaty and aboriginal rights cannot be settled in 
this assessment or this document or this process, but 
that the impact -- inasmuch as native people are local 
and traditional users and users of resources, the 
impacts of forest management on their use of the 
resource can be dealt with. 

Q. But only at the local level? 

A. Generally they are dealt with at the 
management planning level, that's where issues are 
resolved. That's, I believe, the reference to local. 

Q. Well, let's be clear. So what does 
local mean? 

A. Local level -- 

Q. At the district level? 

A. Local level in this process I would 
say is at the management unit level. 

Q. And where is the management unit 
level? 

A. The district level. 

Q. And other than the reference to the 


notice provisions in this document, what guidelines, 
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directions, policy objectives would be established in 
this document which would affect those managers and 
that level of decision making in attempting to deal 
with impacts and the interests of the native community? 

A. To my understanding, those are the 
references specifically to native people but two 
cautions: One, that the process requirements generally 
through the document don't exclude natives, but if you 
are looking for specific references to natives those 
are the pages they are found on. 

MR. FREIDIN: Mr. Chairman, I just don't 
want this cross-examination to go on without me 
repeating what I have said a number of times in the 
past, that the environmental assessment in the 
Ministry's opinion is not only what's in the written 
document but what is filed by way of witness statements 
and what is heard by way of oral evidence. 

And, therefore, the Ministry takes the 
position that the special interests of native people 
has been spoken to in more detail than has been 
referred to by Mr. Kenrick in the document and I refer 
specifically to the evidence of Mr. Crystal. 

And as I have indicated, in the later 
panels which deal with the activities and their 


potential effects on the environment, references will 
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be made to how certain activities can have an impact on 
the use of resources by native people. So it is not 
just what's in that document. 

THE CHAIRMAN: Well, I am sure Mr. Hunter 
and other counsel are aware of the Board's view of the 
EA process itself comprising more than just the 
Environmental Assessment Document as submitted to the 
Minister under Section 5(1). 

MR. HUNTER: Thank you, Mr. Chairman. 

Well, I have a bit of a problem, sir. In 
my view - correct me if I am wrong - that statement 
represents a planning opinion, it is an opinion of this 
witness that this document at least and arguably, 
according to my friend, evidence that is to come in the 
future will recognize the special interests that 
natives have. 

I think what MNR has done has put the 
barn before the horse or the cart before the horse. 
They have said that native interests have been 
recognized. 

My argument is very simply: Show us 
where those interests have been recognized in the 
evidence that has been presented today and I think I am 
fully entitled to ask Mr. Kenrick to identify to this 


Board where, in his opinion and in his evidence, those 
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interests have been recognized and that if this Board 
is not satisfied that there is any evidence before you 
with respect to those matters in terms of his evidence, 
that I am fully -- that I am in the position that if I 
can present to you evidence which indicates that those 
interests have not been addressed, to ask you to give 
no weight to the statements that he has made because 
any evidence which is going to be introduced in the 
future is not evidence which Mr. Kenrick, I am 
presuming, will be here to answer. 

MNR is trying to bifurcate their evidence 
as it goes in, they have stated clearly that the 
special interests of native people have been identified 
and that they have been met in this Class EA. 

THE CHAIRMAN: Well, there is no doubt 
whatsoever, Mr. Hunter, that you can question properly 
in cross-examination of Mr. Kenrick what in his opinion 
he believes to be the status of this document relative 
to native interests, and whether or not there is 
further evidence before the Board is up to the parties 
to put it before the Board at an appropriate time. 

MR. HUNTER: Okay. 

Q. Mr. Kenrick, would you please advise 
the Board as to, in your opinion, what the special 


interests are that natives have? 
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MR. KENRICK: A. I am not sure I 
understand your question. The interrogatory that 
was -- 

Q. You have stated, sir, that the Class 
EA recognizes the special interests that natives 
generally have in natural resource matters. 

A. In the Class Assessment Document, the 
answer to that is the text found on page 7, 153, 156, 
158, 2.16179 165 gand 2270- 

Q. Is it your opinion that the Class EA 
as presented in this document satisfies the special 
interests that natives may have? Yes or no, sir. 

A. I believe it is the position of the 
Ministry that that is the way -- and the position of 
the Ontario Native Affairs Directorate that that is an 
adequate way of dealing with the topic in the Class 
Assessment Document. 

Q. So you adopt that position, sir? 

A,» EYes® 

Q. So, therefore, the special interests 
of native people are adequately dealt with in this 
document? 

A. With the caveat that the assessment 
is more than just the document and it is dealt with in 


Witness statements, two major sections on natives in 
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this one. 

Q. I think that I was very careful with 
my language. 

A. Okay. 

Q. I said in this document. 

A. Yes. 

Q. If that is the case, then where is 
the evaluation of the impacts on those special 
interests in this document, and I will extend back, and 
in the evidence led to date? 

A. Again, my role as part of this panel 
is not to deal with impacts. There are subsequent 
panels that are going to be dealing with that. 

THE CHAIRMAN: Mr. Kenrick, that does not 
respond to the question. Where in this document being 
the Class EA Document, Exhibit No. 4, are impacts on 
native peoples dealt with? 

MR. KENRICK: I don't believe 
specifically they are, sir. 

THE CHAIRMAN: Thank you. 

MR) HUNTER: . 0.5) One; last’ point, Mr 
Kenrick. Your response to Question 23, the word 
generally is inserted. Yesterday in cross-examination 
I believe you inserted the word generally into your 


response. I will have to go back -- sorry, I will have 
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to have the transcript, I don't have it to have the 
exact words. 

When you use the word generally, what 
does that mean? You did use it in your direct evidence 
yesterday, you have used it in this panel. When you 
say generally -- I believe the context yesterday was 
yes or no, yes or no, and you said: Well, generally 
yes. And then I said: Does generally yes mean yes, 
and you said: Yes, generally. 

What I am concerned about, Mr. Chairman, 
and I just don't have the ability to be here all the 
time and I don't want to be overly picky or overly 
aggressive, sir, but the bottom of my stomach is this 
real concern that every time there is a response 
"generally yes" or "generally no" that my friend Mr. 
Freidin can then come back and say in reply: Well, you 
said generally yes, now what are the exceptions. And 
that is really why, I am being very candid about it, 
why I am addressing this issue now. 

When you say generally, what 
qualifications, what exceptions are you anticipating? 
In other words, can we remove that word generally from 
that statement and say the special interests that 
natives have in natural resource matters, or am I going 


to hear something six months from now that attempts to 
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qualify the word generally by a whole range of 
exemptions? 

MR. KENRICK: A. My understanding of the 
use generally used in eee context, the way I would use 
it, stems from my belief that the process can deal with 
the impacts of timber management on native people 
inasmuch as they are local and traditional users and we 
have used that term before and defined it. 

- Generally? 
Well, if I may continue. 


Yes, of course. 


r Oo Fr DO 


- inasmuch as they are local people 
with specific tite rests: whether those be historic 
sites or uses of trap lines or sources of water or uses 
of various game and fish, those impacts can be dealt 
with and that is the way I would use -- that is how 
specific I would use the word generally. 

Q. Thank you. 

THE CHAIRMAN: So is what you are saying 
that you use the word generally in terms of the way 
impacts are dealt with as opposed to describing the 
interests themselves? 

MR. KENRICK: Correct. 

MR. HUNTER: Q. Once again, Mr. 


Chairman, Mr. Kenrick, I draw your attention to page 7 
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of the Class EA, Part I and I draw your attention to 
line 28: 

"However, the potential effects of timber 

aaTeoamene on the actual activities and 

pursuits of native people are amenable to 
resolution at the local level." 

You have indicated the local level means 
the district level during the planning of timber 
management operations. 

Correct me if I'm wrong, sir, but are you 
suggesting or does this document suggest that the 
potential effects on native use and native communities 
can only be dealt with in the yearly operational plans 
as opposed to five-year plans, 20-year plans or, in 
fact, in the creation of the forest management 
agreement itself? 

What is the relationship between the 
evidence on page 7 and the fact that there can -- the 
statement that there can be resolution at the local 
level, the relationship between that and the actual 
planning process as I have attempted to outline it to 
you? 

A. I am not -- when you use the word 
local I am not -- that doesn't make a distinction 


whether it is the 20-year time frame or a 10-year or a 
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five-year or the annual work schedule. fThose are all 
done at a local level. 

Q. So, in other words, native interests 
can be addressed at the level of the establishment of 
the forest management unit; is that correct? 

A. I believe so. 

Q. At the forest management unit level? 

A. Some issues are -- again, it depends 
what the issue is, but some issues can be best dealt 
with at the preparation of the forest -- the plan for 
the unit, some issues are better dealt with on the 
five-year operational plan, other issues are better 
dealt with at the time of the annual work schedule. 

It depends sort of the level of detail 
and whether it is a specific road or roads in general 
or the impact on a specific stand, if you will. That 
statement is not -- is meant to be all encompassing of 
all of the plans for those time frames, not just one of 
them. 

0. 82Welle—— 

A. In other words, there is repeated 
involvement in the forest management plan and the 
five-year operating plan and the annual work schedule. 

Q. So that statement then does not 


preclude native involvement. Just so we are absolutely 
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clear on the record, that statement there is not 
intended or should not be interpreted to mean that 
native interests cannot be dealt with -- let me just go 
through one at a time, and I appreciate the fact that 
there may be different levels of information required 
at different levels of decision-making, I can live with 
that, I just want to understand the following: 

Native interests are not precluded in 
being taken into consideration in the establishment of 
an FMU; is that correct, sir? 

A. The establishment of an FMU, I am not 
sure what you are referring to there. 

Q. When an FMU is delineated -- let me 
go down to an FMA. When terms and conditions are 
established in the forest management agreement, can 
native interests be taken into account in the 


establishment of the terms and conditions for a forest 


‘management agreement? 


A. You are talking to some extent about 
a process that is separate from the three planning 
levels in forest management planning and I am not sure 
where you are drawing the line between licensing, which 
I understand is not part of this undertaking, and the 
forest management planning activity. 


Inasmuch as there is a plan prepared, a 
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management plan for a forest management unit, yes, 
natives are involved, can be involved and the process 
applies there as well as any other type of unit, 
whether it be FMA or Crown or company. 

Q. Let me just try one more time. Can 
native interests be taken into account in the 
establishment in terms and conditions of a forest 
management agreement? 

THE CHAIRMAN: You have to speak a little 
louder, Mr. Hunter, the court reporter is having 
trouble. 

MR. KENRICK: Inasmuch as those terms and 
conditions are developed within the forest -- the 
timber management planning process, yes. 

MRE eHUNL ER: =O. ana does the timber 
management planning process come after an FMA has been 
established? 

MR. KENRICK: A. My understanding is 
yes. 

Q. So, therefore, native interests 
cannot be taken into consideration in the establishment 
of an FMA? 

A. You are getting into an area of 
licensing I don't feel that comfortable in, sir. 


There is external to this document - and 
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I don't know it in enough depth to get into detail - 
but there are provisions for public input during the 
FMA process, the creation of them which is separate 
from what is in this document. I don't have that 
information. 

If your questioning is related to the 
timber management planning process, this document 
starts at one step after that and that is the forest or 
timber management planning process itself. Given that 
there is a licence in place, whether it be an FMA or 
some other form of tenure, then the forest management 
planning process would take over and the provisions of 
this document would apply. 

Q. That is of some help because I am 
trying to understand the levels of decision-making in 
which native people participate and what I hear you 
Saying, correct me if I'm wrong, is that they cannot 
participate in the establishment of the forest 
management agreement but they can participate in the 
establishment of the timber management planning process 
which, as I understand it, is subsequent to the 
establishment of a forest management agreement. 

I am not asking us to get involved, I 
appreciate there are other panels on this whole 


subject, but I want to at least try to deal with that 
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basic concept. Now, am I right or am I wrong? 

A. You are wrong. 

Q. Tell me why I am wrong. 

A. This process doesn't, if you will, 
safeguard the interests that you are talking about in 
the aoe, Dae of an FMA. But there are other provisions 
that are requirements to have public input and 
involvement and review in the process that results in 
an FMA. 

Q. And where are those, sir? 

A. They are not in this process and I am 
not -- that isn't my area of expertise. 

MR. FREIDIN: It was the subject matter 
of evidence by Mr. Armson in Panel 2, I believe. It 
might have been 3. 

MR. HUNTER: Q. Does that same logic 
then, sir, apply to what you have just said, to forest 
management units, to company management units, to Crown 
units? 

MR. KENRICK: A. In terms of the 
establishment of the unit in the first place? 

OFS "*Thatius*correct -tsirt 

Bis = Yess 

Q. And the terms and the conditions of 


the establishment of that unit? 
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I have read an FMA, it is a very thick 
document which contains a whole range of requirements 
or obligations as between the province, the Crown and a 
particular company. That is what I am referring to as 
terms and conditions. 

A. Perhaps I misled you. On something 
like a Crown unit, there isn't a parallel document to 
an FMA with those types of terms and conditions in it. 
In other words, there isn't a contract agreement 
between the Crown and the Crown. 

Q. With respect to timber management 
operations, are they based on 20-year plans, five-year 
plans or on annual work schedules ae on all of the 
above? 

A. All of the above. 

THE CHAIRMAN: Mr. Kenrick, could I just 
clarify something. Are you saying that in the initial 
creation of a forest management agreement or a forest 
management unit there is an analogous process or there 
is a process which allows for public input and that 
that process is a different process than the timber 
management planning process which comes into play 
initially following the creation of the agreement for 
the unit? 


MR. KENRICK: There are some 
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Similarities. There are requirements for public open 
houses, for instance, notices in newspapers, where 
boundaries are displayed. Again, I am a little out of 
my league here, but ground rules that are going to 
apply to that FMA are posted for public comment. 

THE CHAIRMAN: Okay, I understand that, 
but what I am saying is: What we are dealing with is 
the timber management planning process as described in 
the Class EA and by various panels. 

MR. KENRICK: OKay. 

THE CHAIRMAN: That whole process and how 
it deals with the interests of users of the forest, 
other users or the public at large is separate from 
whatever other provisions there may be in existence 
respecting public input in the creation of forest 
Management agreements or forest management units. 

MR: *KENRICK: G@That’secorrect, ‘that+is my 
understanding. 

THE CHAIRMAN: Thank you. 

THE CHAIRMAN: Sorry, Mr. Hunter. 

MR. HUNTER: Mr. Chairman, could I just 
have literally 30 seconds. 

Q. Mr. Kenrick, if again we can go back 
to Part I, page 7, there is a phrase at page -- at line 


23% 
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"However, the potential effects of timber 
management on the actual activities and 
pursuits of native people are amenable to 
resolution at the local level." 

When those words "actual activities" were 
inserted what was contemplated or, in your opinion, 
what are the actual activities which ought to be taken 
into account in the planning process? 

MR. KENRICK: A. I am not sure that I 
can provide a comprehensive list, but by way of an 
illustration, if that will get at it, if the actual 
activity is trapping, the potential effects of timber 
Management on the trapping activity or a particular 
trap line being one of the pursuits of native people, I 
believe can be dealt with during the timber management 
planning process, and different panels coming up later 
will talk about the impacts on trapping and trap lines 
and how those can be mitigated. 

That is what I believe the word actual is 
inserted there for. It is not limited to trapping, 
that is just an illustration. 

MR. MARTEL: Could I ask a question then. 
The decision to proceed with an FMA has already 
taken -- has already been taken into consideration 


before the concerns of the native people are even dealt 
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with; is that right? I mean it is an aftermath. 

MR. KENRICK: I guess, sir, I view the 
establishment of an FMA as a licensing decision. It is 
a form of tenure, a contract between the Crown and a 
company and that happens before this process starts, 
Chat stcorrect% 

MR. MARTEL: So that then the native 
community somewhere has to fit in to whatever the final 
decisions are made whatever it is, good, bad or 
indifferent? I mean, the reality is the decision is 
made and then we push them into a niche; is that right? 

MR. KENRICK: I wouldn't describe it that 
way, sir. I would like to think - and, again, this 
isn't something that I deal with on a regular basis - 
that the decisions to grant licences considers those 
types of things. 

MR. HUNTER: Q. Excuse me, you said they 
do consider those type of things? 

MR. KENRICK: A. I said I would like to 
think they do. Again, I don't make licensing 
decisions. 

Q. And this Class EA offers no relief 
with respect to that particular problem; is that 
GCOrrect,= sil © 


A. My understanding is the four -- the 
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timber management planning process as described here 
starts after a licensing decision has been made. 

THE CHAIRMAN: Well, just going back to 
that one point. uneneey ol indicate that in the 
establishment of a forest management agreement there is 
an opportunity for public input which does not exclude 
native peoples-- 

MR. KENRICK: That's correct. 

THE CHAIRMAN: --is it your understanding 
that there are analogous provisions for notice under 
that process such as we are finding are described in 
the Class EA Document; in other words, a mandatory 
invitation to participate in the -- 

MR. KENRICK: Without checking I am not 
sure. I know that there is a requirement to use very 
broad public notices. It is one of the requirements 
where we must use, for instance, newspapers. Whether 
it specifically mentions natives, I just have to review 
the circular that covers that. 

THE CHAIRMAN: Okay. 

MR. HUNTER: Thank you, Mr. Chairman. 

Q. Mr. Kenrick, could I please draw your 
attention to page 7450 of your evidence. 

MR. FREIDIN: Do you know what volume 


that is? 
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MR. HUNTER: September 7th, 1988. 

MR. KENRICK: 7450? 

MR. HUNTER: 7450. 

I am embarassed, Mr. Chairman, I was 
trying to understand the Roman numerals but I couldn't 
remember if the thing came after whether it was 44 or 
not. 

MR. CAMPBELL: Mr. Chairman, I may note, 
I made a motion to the court reporters that they ought 
to adopt numbers instead of Roman numerals, but you can 
see by the fact that it is continuing with Roman 
numerals that it was like most of my motions, rejected. 

THE CHAIRMAN: Is there any unalterable 
custom to use Roman numerals? 

THE COURT REPORTER: The offices requires 
PCeStrictlyeLOrecontinuity. 

THE CHAIRMAN: Well, It would probably be 
easier I think, particulary since these are being 
deposited right across the province in many 
depositories. 

Would you mind speaking to your office to 
see if we can get that changed? 

THE COURT REPORTER: Sure. 

MR. HUNTER: Somebody had to stand up and 


admit ignorance. 
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THE CHAIRMAN: You have provided an 
invaluable service for all of us, Mr. Hunter. 

MR. HUNTER: I am very happy. 

Q. Mr. Kenrick, if I could take you to 
7450, at lines 20 through to 23 -- sorry, let me start 
at line 17: 

"Most frequently, however, our staff 

across the province are dealing with 

local bands, band councils, band chiefs 
or individual natives to discuss items of 
local concern. Frequently these items 
include local fishing, hunting and 
trapping matters and do include matters 
such as timber management adjacent to 
reserve lands." 

From your experience, what percentage of 
your time - not exclusively in relation to timber 
management - what percentage of your time when you were 
a manager in Moosonee did you spend in dealing either 
directly or indirectly; that is through papers, from 
discussions on native issues in relationship to 
resource matters? 

MR. KENRICK: A. 70, 80 per cent. 

Q. And in that regard, sir, what 


percentage of your time would you be dealing with 
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Matters in relationship to forestry activity and 
timbering activity? 

A. In Moosonee it would be a minor 
component of that just because there isn't an active 
industry there. There were some, but hunting, fishing 
and trapping issues-- 

Q. Were predominant. 

A. --were the predominant ones. 

Q. In relationship to your colleagues in 
northern Ontario, and I am talking now strictly within 
NAN, though I appreciate that it is a guess and it is 
an estimate, would their amount of time be the same as 
yours; that is, in dealing with and working with native 
communities? 

A. I believe that for the tier of 
GATStricts , Ll" youewrll> that cover the far nerth; 
Geraldton, Sioux Lookout, Moosonee, their 
percentages -- and perhaps Kenora, their percentages 
would approach perhaps the amount of time we were using 
EIT Moosonee. I guess the difference I see there is 
that almost 100 per cent of our residents in the 
Moosonee district were native people. 

I think the percentage would drop as the 
proportion of native people dropped within the 


district. That would be -- I wouldn't care to put a 
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number on that. 


Q. But you are not uncomfortable that 50 
per cent of their time, for example, in Sioux Lookout 
as a guess. 

A. Generally, the best it would be is a 
guess. 

Q. Would it be reasonable to assume that 
they would have greater involvement in timbering 
activities in those districts than in yours? 

A. Yes. I guess the other observation 
from Moosonee and also since Moosonee is that I think, 
it would be a fair conclusion that Ministry managers 
are increasingly spending time on, whatever the 
percentage was historically it is probably more now. I 
am only speaking of relatives, that's all. 

O.WaMrs tKenricky pitied ne vour Opinion. cnc 
could be shown that procedural requirements and 
substantive impacts for native communities and on 
native interests were not a treaty issue or could be 
handled in such a manner that they would be neutral; 
that is, the treaty issues would be neutral, would you 
object, for the purposes of this Class EA, that general 
guidelines, general policy objectives be inserted into 
the Class EA in such a manner that direction of a 


procedural and substantive nature be given to district 
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managers for the purposes of their relationship and the 
management of those relationships with the native 
communities in this subject area? 

If the treaty issue were not on the 
table, page 7 was not there as it is written, would you 
object to terms and conditions being inserted into an 
order which would affect, presumably within reason, how 
managers from a procedural perspective relate to the 
native communities and how certain substantive issues, 
impact issues should be dealt with? 

THE CHAIRMAN: Is there a suggestion, Mr. 
Hunter, that that cannot be the case? 

MR. HUNTER: Sorry, Mr. Chairman? 

THE CHAIRMAN: Is there a suggestion 
that - if I understood your question properly - the 
Board cannot, in its decision, deal with exactly what 
you are doing? 

MR; HUNTER: ) (NO, -L* amesoury9 «sir, ..don't 
want you to misunderstand this. No, I believe very 
strongly or I wouldn't be here. 

I am asking Mr. Kenrick if, in his 
personal opinion, would he share the view that terms 
and conditions could be established in the Class EA 
that would deal with impacts on the native community, 


and when I refer to that I am referring to substantive 
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concerns and if, for the sake of discussion, we were 
not happy with the procedural requirements as outlined 
in this Class EA, that alternatives or better ways of 
dealing with those issues could be found and those 
would be terms and conditions under the order of the 
Board. I am asking his personal opinion on it. He 
can say yes or no. | 

MR. KENRICK: As a manager I would feel 
more comfortable with the procedural type guidelines 
that says that if this type of an issue arises here is 
a way of getting at a solution. 

Where I get a little leery is if the 
nature of the issue is, I will just use trapping, that 
it will -- the decision will be this. As a manager I 
think I would enjoy a little more flexibility to deal 
with the issue. Those types of -- 

MR. HUNTER: Q. Would up the level of 
principle? 

MR. KENRICK: A. Yes, I don't have 
trouble with that. 

MR. HUNTER: Thank you. Which leads me, 
Mr. Chairman, if I might, to introduce an exhibit. 
This is a class assessment which was prepared, the 
proponent was Ontario Hydro, the class assessment was 


approved by the Ministry of the Environment. 
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THE CHAIRMAN: Exhibit 255. 

---EXHIBIT NO. 255: Copy of Class Assessment re: 
Ontario Hydro. 

MR. HUNTER: Mr. Chairman, I never 
thought I would stand in a public forum and actually 
say what I am going to say. 

THE CHAIRMAN: We were just commenting up 
here, we did not think you would either. Go ahead, 
take a run at it. 

MR. HUNTER: Take a run at it. Mr. 
Chairman, this is a Class Assessment which is approved, 
as I have stated, by the Ministry of the Environment. 

I certainly do not want to leave any impression that 
this is the be all or the end all, but this is -- 
MR. CAMPBELL: Why not? 

MR. HUNTER: We have to remember which 
hats we are wearing, Mr. Campbell, don't we? The day I 
thought I would actually have to make Mr. Campbell look 
good, and this does not sit well on me, sir. 

THE CHAIRMAN: Well, I am sure you will 
have other days. 

MR. HUNTER: Oh, yes. Well, let's hope 
SO. wit IS along road. 

Mr. Chairman, this document was. prepared, 


as I have said, by Ontario Hydro and in the -- I am not 
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exactly sure which stage, sir, I mean, you just do 
these things, you don't know which box you will fall 
into when you do it. 

Mr. McKibbon and I, along with Mr. Fox 
and other members of Windigo Tribal Council, engaged in 
rather substantial and often pleasant discussions with 
Ontario Hydro, the purpose of which was to try to 
require Hydro, at least at the information obtaining 
stage, gathering stage and at certain levels of the 
decision-making stage to recognize native interests and 
to insert such, as I have said, into the 
decision-making process. 

On Figure 1 I would simply draw your 
attention to the top bar -- Figure 1 after page 11 and 
I draw your attention, if I might, to what is the 
horizontal line. If you turn the page on its side it 
is a little easier for you, and you will notice under 
the heading Land Use, that inserted in there is native 
land uses, hunting, trapping, gathering. 

You will notice commercial fishing 
further down the page, you will notice native fishing 
still further down the page, and while these matters do 
not specifically relate per se to native communities, 
we were satisfied that the categories community 


services and lifestyle and culture were sufficiently 
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broad so that they would reasonably include native 
concerns. 

Then I would draw your attention, sir, to 
page 67 at the back in which it is clearly identified 
the effects that Hydro has done here, they have 
attempted to enumerate anticipated effects, anticipated 
Mitigation measures in their application; that is, at 
what point in time these issues would be dealt with. 

And, again, we were satisfied in the 
consultation process with Hydro that the general 
categories, by and large, if applied appropriately 
would be sufficient to meet our concerns. 

Then at the back on page 67, under 3.11, 
clearly recognizing minimized impacts on traditional 
nMative hunting, fishing, trapping and gathering 
practices and patterns. 

As I have indicated, we were satisfied, 
not happy, but satisfied that the general provisions 
that were there could meet native interests. For 
example, 3.3: Inform local residents prior to 
construction. 

MRSOFREIDIN: @Mr< Chairman; If think> he 
can put the document to the witness but I don't know 
whether Mr. Hunter should be giving evidence as to 


whether it was satisfactory to his client. I mean, his 
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client should be saying something satisfactory. 

I mean, I don't like -- I know most 
district rules don't apply, but somewhere we have to 
draw the line between what is evidence and what is 
cross-examination. 

THE CHAIRMAN: Well, I think, Mr. Hunter, 
taking into account what Mr. Freidin has said, I do not 
feel that you have really crossed the line, frankly, in 
terms of making a general statement that you, as 
counsel for your clients, were satisfied with the 
results of this, but it is cross-examination and 
perhaps if you want to utilize this document in some 
way with the witness panel it would be more 
appropriate. 

MR. HUNTER: Thank you. 

Q. Mr. Kenrick, is it possible that the 
Ministry of Natural Resources would consider and adopt 
some of the forms and some of the procedures as 
identified in this Class Assessment for the purposes of 
this Class Environmental Assessment? 

MR. KENRICK: A. I don't know. 

Logically I can't see a problem with it. I would have 
no problem with a checklist like that, for instance, 
and it doesn't part very far from other checklists that 


I have seen, in fact, in some of our own documents. 
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I think some of the future panels that 
are dealing with impacts will show that we do in fact 
consider most of the things that are on these lists 
anyway. Whether there is a formal list that includes 
exactly those words I am not sure, but I don't see the 
difference -- 

Q. Do those panels do so in relation to 
native interests? 

A. Again, we may be dealing with words. 
I believe the panels will deal with minimizing impacts 
on local and traditional users, local trapping and 
hunting and gathering which includes natives and if the 
question is by putting into the guideline package the 
word natives, that... 

O. #lf£-OntariowHydro -= the) Ministry.of 
Environment which approved this document did not see 
treaty issues as a concern with respect to the 
incorporation in the Class EA of a recognition of 
native interests, why couldn't MNR do the same thing 
in its Class EA? 

A. I am not sure I understand your 
question. Are you suggesting there is a reference to 
treaty in here? 

Q. No, I'm not, I am saying there is 


absolutely no reference to treaty issues. There is 
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absolutely no prohibition on attempting to insert into 
the Class Assessment Document itself - which that is 
what this is-- 

A. Yes. 

Q. --a clear recognition of an attempt 
to incorporate native information into the 
decision-making process and to clearly recognize the 
need to mitigate. If Mr. Freidin thinks I am leading 
evidence I will simply refer to the sections -- why if 
Hydro and MOE had no concerns about treaty issues when 
this was done, why ought -- or why are those concerns 
registered in this Class Assessment? 

MR. KENRICK: A. I don't know the answer 
to that question. 

Q. Mr. Crystal? 

MR. CRYSTAL: A. Well, the only thing 
that comes to my mind is I am not certain that treaty 
and aboriginal rights were not in some indirect way a 
background reason for Hydro to have taken the approach 
thateitedida 

Although there is no explicit statement 
of that in the document, and I haven't looked at the 
document, but you tell me that there isn't and I accept 
there isn't. 


Q. No, there are none. 
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Bee eves smmlestiile-—Sivarsedaifficuitito 
devine the reason for putting those concerns on those 
checklists. I don't know that -- perhaps it is in the 
document - I don't know that the reasoning for doing 
things in the way that they did it in that document, 
perhaps that is in the document, I don't know. 

But I would think that the existence of 
treaty and aboriginal rights, that that issue has come 
to the forefront of public issues, is probably in some 
way attributable to that checklist. 

Now, I know that you don't agree with 
that, but that's my view, that the people who drafted 
that document very well - I don't know for certain that 
they did - but they very well may have had a concern 
about treaty and aboriginal rights in their minds when 
they prepared that, although they did not explicitly 
state that. 

Q. Well, my friend would be saying I am 
giving evidence but I indicate to you, sir, that 
throughout the whole course of the negotiations that 
subject never came up. 

A. That may be. 

Q. That's all I am saying. 

A. That may be. I think that one of the 


reasons that we raise treaty and aboriginal rights in 
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this forum was because it was -- we thought that it was 
more appropriate to bring that issue to the forefront, 
shine a light on it, determine whether it had any 
effects on the undertaking, perhaps it does and perhaps 
it doesn't, but let's be aware of it. 

I think that perhaps in this exercise 
that was not done and that I don't really know why 
those provisions are put in there. But I can tell you 
that it is very possible, in my view, that it did have 
something to do with an indirect connection to treaty 
and aboriginal rights. It very well may. 

Q. Well, Mr. Crystal, it didn't happen 
that way. The original document did not refer to -- 

A. That may be. I fully accept that. 
That may be, that they didn't make reference COmEee cue 
that doesn't mean that it was not a factor in the 
decision-making process. It can be an unstated factor. 

Q. Fine. 

THE CHAIRMAN: Just going back one 
moment, Mr. Hunter. Mr. Kenrick, you were asked the 
question: Did you see any problem with including 
Similar type statements in the Class EA before us as 
were made in this Hydro Class EA. 

And, Mr. Hunter, we are at a point in 


time where the Class EA Document is completed, not the 
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Class EA process but the document, Exhibit No. 4, is in 
a form which does not contain similar provisions as the 
Ontario Hydro one. 

MR. HUNTER: Yes, sir. 

THE CHAIRMAN: And when you are asking 
Mr. Kenrick would he have any objections to the present 
Class EA containing those, in what form are you asking 
that? Obviously they cannot go in this, this one is 
completed. But are you saying, would he have any 
objections to this being part of the present process, 
presuming -- 

MR. HUNTER: Well, I am presuming, Mr. 
Chairman, at some point we are going to stand before 
you and ask you to amend, reject, accept that which you 
have before you. 

THE CHAIRMAN: So you are asking him in 
the form of an amendment, in effect? 

MR). GHUNTER:*" That® secorrect, sir. 

THE CHAIRMAN: Okay. I just wanted to 
clear that up. 

MR. HUNTER: I apologize. 

THE CHAIRMAN: Thank you. 

MR. HUNTER: As I understand it, someone 
is going to be writing terms and conditions and 


presumably that is something that MNR will be 
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preparing. 

THE CHAIRMAN: Well, as you know from our 
recent ruling, we have provided that MNR is going to 
provide terms and conditions, as well as a statement as 
to what decision they are requesting from the Board at 
the end of Panel 10-- 

MR. HUNTER: Yes, sir. 

THE CHAIRMAN: --of their evidence and 
then we have asked all other parties to do the same 
thing on a without prejudice draft basis by the end of 
the Ministry's case. 

MR. HUNTER: I think all I am -- I guess 
I am really hacking my way through an open door. 

THE CHAIRMAN: Well, we just want to be 
sure whether we should open it wider or-- 

MR. HUNTER: Or close it. 

THE CHAIRMAN: --or close it. 

MR. HUNTER: It would be more fun if you 
closed it. 

We have to allocate our resources, sir, 
and try to, in the absence of not knowing what's going 
to be said some time about direct impacts, we simply 
have to presume that what you see is what you get, and 
work from that information. 


And, therefore, sir, as we allocate our 
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resources, we have to intuit how we are going to 
respond and have a very clear sense -- have some sense 
of where we want to go and what amendments -- what 
areas we want you to reject and where there are some 
possible areas for amendment. 

THE CHAIRMAN: OkKay. 

MR. HUNTER: I am simply attempting to 
understand what some of that range may be. 

THE CHAIRMAN: And I think it is a fair 
line of questioning that if you identify an area that 
is not included in the documentation that you feel 
should be, whether or not a particular witness or a 
panel would have any objections to it being so included 
by way of an amendment. 

| MR. HUNTER: Sir, perhaps we could take a 
break, is that possible? 

THE CHAIRMAN: Okay. 20 minutes. 

MR. HUNTER: Thank you. 

THE CHAIRMAN: Thank you. 

---Recess taken at 10:25 a.m. 
---Upon resuming at 10:50 a.m. 

THE CHAIRMAN: Thank you. Be seated, 
please. 

Mr. Hunter, I would just like to remind 


you that the Board is going to have to rise at twelve 
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just today, so please structure your examination around 
that. 

MR. HUNTER: Yes, Mr. Chairman. I am 
going to try to finish the cross-examination of Mr. 
Kenrick and then the first part of the 
cross-examination of Mr. Crystal by twelve. 

I certainly hope in fact we might even 
finish a few minutes earlier than that and, if that is 
the case, we can take the break. The 20 or 30 minutes 
that I would have required to review the materials with 
Mr. Lester can be dealt with over the lunch break. 

THE CHAIRMAN: Okay. 

-MRi» HUNTER: Oc eMr. Kenrick, s1fsyou 
would, sir, in the transcript, 7217, Volume -- 

Sent anher 6th, I presume 43, September 6th, '88, at 
PPPS 

MR. KENRICK: A. I have it. 

Ox In cross-examination -- sorry, Mr. 
Freidin was leading you in evidence sir, you stated: 

"In those more detailed cases we tend to 

focus on those items which most directly 

are affected by our decisions. We 

tend to concentrate on those areas where 

the potential risk of doing harm is most 


apparent..." 
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And then you go later on to say: 

"What we expend those efforts on will be 
determined to a large extent by what the 
issues are and where a perception of 
perhaps doing harm is." 


My first question is: Who is it that 


determines where the risk is and where the harm may be? 


Let me start: What process is there to 
determine what the risk is and what the harm may be and 
who makes -- who provides the information and who makes 
the decision? So perhaps we can start with the 
process, the information and the decision-making. 

Could you help me with that or shall I do 
this again? 

A. Break the question up, please. 

On =ALIe right. 

"We tend to concentrate on those areas 

where the potential risk of doing harm is 

most apparent." 

I am simply asking: What is the process 
for identifying potential risks and presumably 
potential harm in the forest management process, timber 
management process? 

AX FIirece Of alii De. 1eve-that 


paragraph is a reference back to where we collect 
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information and where we don't. 

Q. Yes, that's right. 

A. I see the process or the group that 
directs what information will be collected and what 
isn't, first of all, is the planning team which 
generally has a broad range of professionals on it, 
foresters, biologists, et cetera. 

Another avenue whereby the Ministry 
receives information in terms of what may be impacted 
upon positively/negatively comes out of the public 
notices where public groups come to us and say: We 
have a major concern with this, would you collect more 
information on that. 

I guess the ultimate decision in terms of 
what information is collected is a blending of those 
two sources of information. 

Q. Are there any guidelines or lists 
which direct the proponent to identify -- or how do you 
set up in advance any system where there may be 
potential harm or where there may be impacts? 

A. I am aware of two. One I think is 
attached to one of the interrogatories, but I don't 
have the number, where there is a checklist of things 
that the Ministry will have regard for when it is 


collecting information. There are outlines, general 
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outlines of things the Ministry will have regard for in 
the framework for resource management planning, there 
are in place in district offices something that I would 
call an IRM checklist. 

Q. Excuse me? 

A. Integrated resource management 
checklist. All of them are versions not unlike the one 
that you showed me on the Ontario Hydro Class EA and, 
again, are used in the same sense that the Ontario 
Hydro one is, a reference list. 

Q. And those are checklists which MNR 
personnel work from to determine where there are | 
potential risks of doing harm; is that correct, sir? 

A. They are a way of zeroing in on it, 
if you will, starting out with a long list and trying 
to work down for a particular management unit or a 
particular project or which portions of the environment 
may or may not be affected. 

Q. Do you know, sir, whether native 
interests are identified on those lists? 

A. Specifically whether the word native 
is there I am not sure, sir. 

One tOkayn. 

A. It has been by experience going 


through those exercises or any other types of exercises 
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that it certainly is implied that natives will be 
involved and we contact them. 

Q. But it wouldn't surprise you if 
native interests were not specifically identified on 
those’ lists? 

3 A. I would like to see one of the lists. 

Q. What type of harms do people look for 
or potential harms do people look for? Are there any 
areas of potential impact on a general level that are 
of primary concern? 

A. Ll) G0n ty Chink Lawousd start 
priorizing that list. In a general sense, from perhaps 
looking at fish and wildlife values, if I look at the 
priorities we place in something like the fisheries or 
wildlife policy, the preservation of the resource in 
the first place I think would be one of the -- the 
first things one would look at off that list. 

The effects on economic benefits to 
residents, locals, the province is another important 
area. I don't believe any list I have seen basically 
priorizes them and says: lLook at these things first 
and these things second, nor does the Ontario Hydro 
one. 

Q. Let's go to the last portion of that 


statement at lines 17 and 18, and it says: 
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"And where a perception of perhaps doing 
harm is." 
Is perception reality? 


A. Yes. What I was referring to there 


is where there is a public concern, and all I was 


alluding to is that the nature of those public concerns 


can change from area to area and they can change over 


time. 


Q. So that phrase there, the question of 


the perception, deals largely with the question of 


public input? 


Nee rnat Ss rignt. 
Q. As distinct from your own input? 
A. That is how I meant it, yes. 


Q. Perhaps we could go to your witness 


statement and if we could we will go to page 86 of that 


statement. Excuse me. 


The first item I would like to draw your 


attention to with respect to - I am just having a 


moment of difficulty finding it - yes, the bottom of 


page 86: 


"The Ministry of Natural Resources has 
participated in native third party 
licence negotiations with existing 


licensees, Moose Band." 
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Now, perhaps the first thing we could do 
is: Could you explain to the Board what a third party 
agreement is? 

A. I am not sure I can give you a legal 
definition. My understanding is it is, if you will, a 
sub-contract from a primary licensee. 

Q. So, therefore, the primary licensee 
has to approve or agree to the terms and conditions of 
the third party agreement; is that correct? 

A. That would be my understanding, yes. 

Q. In this instance did the Moose Band 
obtain a third party licence? 

Pow b NO: 

Q. When were those negotiations, sir? 


A. They were ongoing about December of 


‘last year. 


OF LSOrnys 

A. About December of last year, and I 
think there was a meeting after that. 

Q. That is when those negotiations -- 

A. When I believe those negotiations 
were ongoing. 


Q. Okay. Page 87, you refer to the 


8519 


Islington Band as obtaining a greenhouse operation. Am 


I correct that that greenhouse was obtained pursuant to 
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the terms and conditions of the Islington Band 
agreement? 

A. That's correct. 

Q-zSalsathat: conmrect-aeAte pacer t/. —-1 1) will 
go back to page 86 of your witness statement and to 
page 7277 of the transcript, September 6th. You 
indicated: 

"In the past, the Ministry of Natural 

Resources has held unalienated Crown 

timber close to reserves to enable 

_ licensing to native people." 

In your statement, 7277: 

"The Ministry has held some alienated 

Crown timber close to reserves to enable 

licensing to native people." 

Leawillejusteclarifyeethateds: nota 
policy, it is a practice where there is unalienated 
timber close to reserve lands? 

A. weThatyisecorrect. 

THE CHAIRMAN: What is meant by 
unalienated timber in that context? 

MR. KENRICK: Not licensed. 

MReSHUNTERseeO. So, therefore, sir, if 
there are FMAsS in existence close to or next to 


reserves, then native people could not have access to 
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those timbers or that wood without a third party 
agreement; is that correct? 

In other words, that area is alienated 
from them? 

MR. KENRICK: A. That would be the way I 
would use the term that is used there. That would 
be -- would be alienated in that case. 

Q. Within the area of the undertaking, 
what would be the percentage of land that is covered by 
forest management agreements; would you know, sir? 

A. I couldn't answer that. 

MR. HUNTER: Mr. Chairman, I may be 
ignorant on this matter, perhaps that evidence has been 
led. I have tried to keep up with it... 

THE CHAIRMAN: We think it might be 
around 70 per cent, that seems to ring a bell. 

MR. HUNTER: All right. Well, then it is 
on my --— IL canVriguresiceocut- 

THE CHAIRMAN: I do not know if that is 
the case. 

MR. FREIDIN: Figure 10.11, 70 per cent 
of the licensed area was FMA management units. 

THE CHAIRMAN: And that did not include 
the non-land areas; is that correct? 


MRE EFRELDIN¢ ae dons te-— 
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MRS. KOVEN: Didn't we have a chart, a 
display at one point, a coloured map that showed that? 

MR. FREIDIN: Yes. I tell you what, over 
the noon hour break we will try to pick up the exhibit 
that deals with that. I think it has been dealt with. 

MRS. KOVEN: Yes, it has. 

MR. HUNTER: QQ. So, in other words, sir, 
where there is an FMA in existence, would that apply as 
well to an FMU, to a Crown -- I am trying to understand 
the logic. 

What constitutes an alienation of those 
lands for the purposes of access by Indians? Does an 
FMU constitute that, does an FMA constitute that, does 
a Crown management unit constitute that, does a company 
management unit constitute that, does a district 
cutting licence constitute that; that meaning an 
alienation in which the only available access by the 
native community would be through a third party 
agreement? 

MR. KENRICK: A. My understanding of the 
use of the term has very little to do with the nature 
of the unit. 

Q. Okay. 

A. Like whether it is Crown or company 


or -- what it has got to do with is whether it has been 
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licensed to somebody or not. A company unit generally 
always is or it wouldn't be a company unit; FMAs 
generally are; crown units may have portions of them 
licensed or not licensed. Those that are licensed, I 
would use the term alienated in this context; and those 
that aren't, I would use unalienated. 

Q. Where there is a forest management 
unit, would a third party agreement be required by a 
Band to obtain access or would that be considered 
unalienated land and, therefore, an agreement could be 
made directly between the Crown and the native 
community for the purposes of use, access to that 
timber? 

A. If it were not licensed and, hence, 
not pone red to somebody - interpreting licensing as a 
commitment - then the discussions could be directly 
with the Band, is my understanding. 

MR. MARTEL: Could you tell me what 
percentage of the land then in the area of the EA is 


unalienated and, thus, available to the native 


community? 

MR. KENRICK: I couldn't put a number on 
that. 

MR. HUNTER: Mr. Martel, you 
anticipated -- 
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Q. We have the answer, Mr. Kenrick, that 
I was simply going to go one step further and say: In 
areas proximate to the native reserve and then simply 
lead to Mr. Kenrick and say: Do you have any 
information as to the number of reserves within the 
area of the undertaking who have access to unalienated 


Crown timber? 


Your phrase is: "Natural resources has 
held unalienated Crown timber close to reserves." My 
question is: In your experience, in your knowledge 


will you indicate to the Board those instances where 
Indians have had access to unalienated Crown timber? 

MR. KENRICK: “A. “As close as I could get 
to a response to that would be to refer you up a couple 
of paragraphs to the number of licences that in 1986 in 
district cutting licences were issued to natives and 
those would have been, prior to being in those 
licences, would have been unalienated. 

If your question -- and there is some 
numbers there, nine Order-in-Council licences and 27 
district4cutting@iucences, welic-=- 

QF Sorry. 

A. If your question is how many -- 
adjacent to how many reserves in Ontario is there 


unalienated wood presently-- 


Farr & Associates Reporting, Inc. 


Kenrick, Crystal 8525 


cr ex (Hunter) 


Q. I was trying to get to that. 

A. --I couldn't answer that question, I 
don't know. 

Q. Can that question be answered, or who 
could answer it? 

A. I assume the information -- it would 
be nice if you defined ‘adjacent to' a little more 
precise, but I think the information just from 
comparing licence boundaries and allocations to 
locations of reserves. 

Q. Well, ‘adjacent to' meaning -- I 
would start with the basic factor that the Crown timber 
would be available immediately adjacent to, and I am 
not sure how far back I would go, but if you have a 
reserve, can we identify those areas where there is 
unalienated Crown timber in areas immediately adjacent 
to a reserve. 

A. My understanding is that could -- 
well, I don't know, but I understand that could get to 
be a major job when you started taking into 
consideration: Has it been cut or is it young timber, 
is it old timber, is it merchantable, what level of 
detail are you looking for. I can see this job kind of 
expanding so it would take a great deal of time to 


collect. 
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If it is a general statement: Where is 
there unalienated, unlicensed areas as opposed to - now 
there may be no wood on it, that is a possibility - but 
adjacent to touching an Indian reserve, if that would 
Give you a general figure, that may be able to be 
obtained. It is a manual exercise is all I am -- to 
collect that information. 

Q. Do you have or has there been 
evidence presented to the Board on the percentage of 
licensed land for timbering purposes in the area of the 
undertaking? 

As I understand it, as you have said, in 
all FMAs there may not be -- the whole area may not be 
subject to a licence, but do we have any information or 
evidence - as distinct from FMAs - any evidence as to 
the percentage of the land in the area of the 
undertaking that is licensed for cutting? 

A. With all due respect, I think you are 
pursuing this line of questioning with the wrong 
person. I can't answer that. 

Q. Fair enough. Let me just go back. 
But, in other words, if we were to look at the 27 
district cutting licences in 86 that were issued -- I 


will just leave that. 


Limtagottospages/2e7/ .~.vyou andicatessthat 
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there are currently discussions between Great Lakes and 
the Osnaburgh and Saugene Bands. Is it not correct, 
sir, that the negotiations, at least between Osnaburgh 
and Great Lakes, are as a result of resource agreements 
between Osnaburgh and the Province of Ontario, Plaster 
Dome in relationship to something called the Dona Lake 
agreement and by virtue of another agreement called the 
St. Joe agreement? 

A. There could well be. 

Q. Thank you. You identify that there 
are negotiations between McKenzie Forest Products and 
the Lac Seul Band. Are you aware that there are 
negotiations as well with Slate Falls? 

A. No, I wasn't. 

Q. Is that because Slate Falls is not a 
reserve? 

A. No, it has got more to do with the 
way I determine these illustrations. What I had to do, 
because I was having difficulty getting a databank that 
summarizes native involvement in forestry, was to do it 
by telephone contacts with districts across northern 
Ontario, and at some point I stopped. What I was 
trying to find was illustrations. 

Q. I think, sir, my point is quite 


obvious. Is it fair to assume that you didn't pick up 
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Slate Falls in your databank because they are not a 
reserve? 

Avo elt vcouldzbe. eledonjteknowlwhy sit 
didn't come up in the conversation. 

Q. Okay. One more question. At page -- 
again at page 7277 of your direct evidence, and I 
believe - if you will bear with me - in your witness 
statement you identify -- no, I misspoke myself. 

In your direct evidence you identified 
that in the past that method has been used for the 
Michipicoten Band meaning, as I understand it, access 
to unalienated timber. When did that occur, sir? 

You say in the past that method... How 
far in the past? 

A. I guess it would be mid to late 
1970s. That was done with Mr. Alton when he was there 
and that is where that information came from. 

Q. Would you accept, sir, that subject 
to check that that was in the mid-60s? 

A. Could be. That wasn't my 
understanding. 

Q. Thank you. 

MR. FREIDIN: The question was to 
determine whether in fact that situation occurred in 


the mid-60s as opposed to mid-70s? 
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MR. HUNTER: That's correct, sir. 

I have no further questions for Mr. 
Kenrick. 

THE CHAIRMAN: Mr. Hunter, it is 25 
after. Were you proposing to break now or can you 
start with Mr. Crystal? 

MR. HUNTER: I was proposing to start 
with Mr. Crystal. 

THE CHAIRMAN: All right, go right ahead. 

MR. HUNTER: Q. Mr. Crystal, I will 
begin working -- I presume you will be sharing 
transcripts with Mr. Kenrick? 

MR. CRYSTAL: A. Yes. 

Q. Thank you. 

MR. HUNTER: Mr. Chairman, what I propose 
to do primarily in the first point of my 
cross-examination is to deal with the latter half of 
Mr. Crystal's evidence that deals primarily with policy 
matters. 

Q. First, sir, I would ask you to -- 
Volume September 6th, '88 at page 7207, at lines 13 
where you indicate: 

"I suppose one of my main 

responsibilities was providing legal 


opinions on land claims and natural 
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resources negotiations." 

Do I understand, sir, that from the 
period of 1983 when you first joined the branch until 
1987 that you were not a negotiator during that period 
of time, that you were providing legal opinions and 
that you were a negotiator from '87 to ‘88? 

MR. CRYSTAL: A. I was not -- I was 
involved in negotiations. For example, Mr. E. G. 
Wilson was the negotiator on a number of different 
matters throughout that period and it was not unusual 
for me to attend at negotiations with him and provide 
him with legal advice in those negotiations, but I was 
not the negotiator. 

Q. Fine, thank you. So you were as 
identified at 7208. I am using the phrase special, 
does that mean principal negotiator from January of '87 
to February of '88; is that correct, sir? 

A. Your question is: Does special mean 
principal? 

Q. Yes. 

A. No, I don't think that it does. 

Om eOKa Vic 

A. As I said, Mr. Wilson, and I think in 
some matters perhaps not related to land and natural 


resources at any rate, the Ontario Native Affairs 
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Directorate was involved in some negotiations and I was 
involved in certain other negotiations. 

I think the special probably refers to 
the fact that I did not at that time have a clear cut 
niche in the organizational chart. I reported to the 
Deputy Minister. 

Q.* Line’ l4,esin: 

“Yes, I was responsible for conducting a 

set of negotiations on behalf of the 

government related to native people and 
their land and resource issues." 

Would you please identify for me what 
those negotiations were? 

A. This is during the period of time 
that I was acting as special negotiator? 

Q. I believe so, yes. 

A. Well, okay. There were some land 
claims. I was involved as a negotiator in respect of 
the Asabaska land clain. 

Q. Okay. 

A. I was the negotiator in respect of 
negotiating the land claim involving the northern 
boundary of Indian Reserve Mississagi No. 8. 

Let's see. I was the negotiator in 


respect of the land claim involving the land north of 
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Lake Superior, sometimes referred to as the Onishnawbic 
land claim. I was involved in certain negotiations 
involving the establishment of Bruce National Park in 
the north of the Bruce Peninsula. 

Q. Were those matters involving Cape 
Croker Reserve? 

A. They involved -- 

Q. That was the reason for your 
involvement? 

A. Yes, yes and the Saugene Indian Band 
as well. I think there are two Indian bands that were 
involved in that. 

Q. I think the only concern I have is 
with your responsibilities predominantly in the area of 
land claims? 

A. No, I am just trying to enumerate the 
land claims first. 

Ove sAlleLignt. 

A. I can't -- those are the ones that 
come to mind, but there may have been others. 

Q. Okay, fine. 

A. In respect of what we call sectoral 
negotiations, I was involved in negotiations on fishing 
with Grand Council Treaty No. 3. 


I was -- I have been involved in 


Farr & Associates Reporting, Inc. 


Kenrick, Crystal 8533 
cr ex (Hunter) 


negotiations in respect of fishing with the Six Nations 
Indian Band. I have been involved in negotiations 
concerning migratory birds, the hunting of migratory 
birds with Nishnawbe-Aski Nation. I have been involved 
in negotiations dealing with wild rice, the right to 
wild rice in respect of Grand Council Treaty No. 3. 

In respect of trapping, I think while I 
was given the responsibility for being the negotiator 
in respect of trapping during that period of time, I 
think I have to say that there were no major active 
negotiations on trapping during that period of time. 

While I may have been involved in certain 
correspondence and certain discussions and I was -- I 
did hold the responsibility of being the negotiator in 
respect of trapping, I think that that really didn't 
amount to a great deal of negotiating because I think 
negotiations were not very active during that period of 
time. That's all that immediately comes to my mind. 

Oh, I was the negotiator in respect of 
the Grassy Narrows Memorandum of Understanding. 

Q. Mr. Crystal, Mr. Colborne directed 
some questions at you with respect to whether or not 
any claims have been settled? 

As. ves. 


Q. As distinct from things that may be 
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settled. 

Ale Yes 

Q. I believe, correct me if I am wrong, 
sir, that your response was that there were -- no 


claims had been settled; is that correct? 

A. Well, I think I qualified that by 
Saying, for example, the claim of the Saugene people, 
that's not what I was referring to before, not Bruce 
National Park, but the Chippewas of Saugene and the 
Chippewas of Nawash had a land claim for which the 
Ontario government provided a position that it did not 
believe that there was merit to the land claim. 

Now, from the Ontario government's point 
of view, that is the end of negotiations. There may or 
may not be litigation arising out of that situation, 
but I think that there has been some resolution to the 
negotiations. 

Now, that is hardly what lawyers would 
call a settlement. So in the sense that -- I think the 
way I tried to set it out for Mr. Colborne is: There 
have been no settlements where the parties walk away in 
satisfaction, but there has been even other ones, other 
than the one I just mentioned, situations where the 
Government of Ontario, at least to its own 


satisfaction, sees the matter at an end, at least apart 
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from litigation. 

Q. Okay. I don't want to put too fine a 
point on it, just simply I guess -- I don't think 
anyone is ever going to walk away from these things 
happy. 

A. Yes. 

Q. If that's the test, then we are all 
doomed. 

In terms of any of these activities, 
other than Grassy Narrows. I mean, as I understand it, 
Grassy Narrows, a piece of paper was signed, a deal was 
cut and the parties signed an agreement; is that fair 
enough? 

A. Well, no. I think the details of 
that agreement are yet to be resolved. The Grassy 
Narrows Memorandum of Understanding, I think that was a 
more or less a framework agreement. We certainly have 
a number of those. We have one that I am sure you are 
aware of with Nishnawbe-Aski Nation, an outstanding 
Memorandum of Understanding. 

Q. We should be careful, I have not been 
involved in that at all, sir. 

A. Oh. Well, I just say that I am sure 
you are aware of it. 


Q. I am aware of it.. 
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A. And I am sure you are aware of it. 
The Grassy Narrows I think is a similar sort of 
agreement to enter into an agreement and we are still 
working on the details of such an agreement. 

Q. During this period of time, and I 
would go -- 

Azauatelecoulasjust add: It is not a 
land claim, but in respect of the White Dog Islington 
Band, there was an agreement that was signed and I 
suppose that is a settlement of something. 

Okay, so there is one example. I don't 
know that I would be able to come up with too many, but 
I think the White Dog agreement is an example of an 
agreement relating to natural resources which the 
Government of Ontario has concluded with an Indian 
band. 

Q. Okay. Roughly - and my dates may be 
wrong here, sir - is it not correct that from roughly 
1984-85 through to the present day that the Ontario 
government is engaged in negotiations with tribal 
councils and/or bands, excluding the MOU, in 
relationship to other agreements? 

A. You are referring to the Dona Lake, 
Golden Pat type agreements? 


Os Yes. 
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A. Yes, there have been negotiations. 

Q. Who was the lead ministry with 
respect to Dona Lake? 

A. I wasn't particularly involved in 
them. It is my understanding that it was the Ministry 
of Northern Development and Mines. 

Q. That agreement was concluded; was it 
not, sir? 

A. I believe that there were certain 
subsidiary agreements that flowed from the original 
agreement and that not all of those subsidiary 
agreements had been concluded, but that the original 
one has been. 

Q. Thank you. Similarly with Golden 
Patricia; is that correct? 

A. I believe that the status that I 
described for Dona Lake is similar to Golden Pat. 

Q. Is it not correct that those 
agreements were achieved or arrived at between the 
federal government, the provincial government, the 
Indian communities as affected and, in the case of 
Dona, Plaster Dome and in the case of Golden 
Patricia/Bond Gold; is that correct, sir? 

A. I believe that's correct. 


Q. Is it not correct that agreements 
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have been reached with Ontario Hydro over Cedars 
Channels with respect to resource management and water 
management. Are you familiar with that, sir? 

A. I am not as familiar as you probably 
are with respect to those matters, but I am -- I am 
not aware of a formal agreement, and maybe there is 
one, I am just not aware of it. 

But I am aware that there have been 
discussions involving those parties and, to some 
extent, the matter has been resolved to the 
satisfaction of the parties, at least for the present 
time. 

Q. Well, if you would accept it subject 
to check, at least as far as my last source of 
information was that, yes, and that the nature of the 
agreement was essentially through a series of letters 
and through amendments to the licence of occupation-- 

AtwePLuet Se — 

Q. --which is legislation under MNR's 
jurisdiction? 

A. Well, I don't know that I would 
describe the licence of occupation as legislation, but, 
yes. 

Q. Is it not correct that the lead 


Ministry in that negotiation was ONAD, Office of Native 
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Affairs Directorate. Would you accept that, sir? 

A. I don't disagree with it, but I am 
just not aware of it. I do know that the Ministry of 
Natural Resources did play an important role in those 
discussions. 

O., Oh, ves. 

A. It would have been my impression that 
ONAD and MNR more or less were partners in that, but I 
may be wrong about that. That's just my impression. I 
don't know for a fact who was the lead ministry. 

Q. Thank you. Are you aware that there 
are negotiations over Magpie River? 

A.) Yes. 


Q. This is a proposed dam in the Wawa 


area? 

A. Yes. 

Q. And that these negotiations, the lead 
Ministry again is the Ministry -- is ONAD; would you 


accept that subject to check? 

A. That's my understanding, yes. 

THE CHAIRMAN: Mr. Hunter, where is this 
all leading? 

MR. CRYSTAL: I think I know. 

MR. HUNTER: Thank you, Mr. Crystal. 


Q. Perhaps you could help me, Mr. 
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Crystal. Why is it that agreements apparently can be 
reached in other resource areas; that is, with respect 
to mining, native matters, and I think it is fair to 
say in other resource areas where MNR is not the lead 
Ministry, whereas it will appear that where MNR is the 
lead Ministry things don't move quite as easily as one 
would hope? 

Can you help me with that and if my 
perception is unfair then, obviously, you will say so, 
but I would like your perception on that? 

A. Well, your perception is unfair. 

OnweAlterivoht: 

Ave lLachinks-— 

Q. By the way, can I throw into that 
Hydro and MOE on the class assessments with respect to 
shoreline and riverbank improvements and Hydro 
generating facilties? 


AM SlLievou+wiil: 


8540 


Q. So in fairness you can respond to the 


whole package, the whole picture. 
A. Okay. I think that there certainly 


are a lot of accommodations, they may not be formal 


agreements of the grandeur of some of the ones that you 


have described that occur on a fairly regulated basis 


between MNR and the communities and I think that Mr. 
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Kenrick could probably, if he hasn't already, describe 
some of the those accommodations that are reached at a 
local level on a daily basis. 

I think that the nature of the sorts of 
agreements that you have described where the lead 
ministry has been other than MNR is, to some extent, 
different than the nature of the negotiations that 
generally MNR has had the lead in in the past. I can 
tell you, for example, that at the present time the 
responsibility for dealing with land claims resides 
with the Ontario Native Affairs Directorate. 

Q. They haven't resolved any either; 
have they? 

A. Well, not at the present time. Now, 
I think land claims is one kind of negotiation that is 
particularly difficult to resolve, but I expect that in 
the next little while we will resolve some. 

But I don't know that the fact that the 
responsibility has shifted to ONAD is going to make the 
problem easier to solve. I think that the problem will 
be just as difficult with ONAD. I think that land 
claims are difficult issues to solve and one of the 
Main areas that MNR has been responsible for is land 
claims. 


So that's why I think, you know, MNR may 
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not be as successful in resolving some of these matters 
because the nature of the matters that they have the 
mandate to deal with and have had the mandate to deal 
with it is different than those other matters that you 
have described. 

I think in the same vein, the issue of 
Indian fishing is a very difficult issue to try to come 
to grips with. We have tried and we continue to try 
and we will succeed, but I think it is -- that kind of 
negotiation is quite different from the Dona Lake 
agreement. I think that if MNR had been the lead 
Ministry in respect of Golden Lake, Dona Lake or Golden 
Pat that it -- those negotiations would likely have 
been just as successful as they were, as they did 
occur: 

Q. I wish I could give evidence. All 
right? 

Okay, that's a fair comment. But you 
would agree with me, at least at the level of fact, 
notwithstanding your explanation, that the record shows 
over the last three to four years that agreements have 
been reached between native bands, over and above local 
accommodations, formal agreements, signed deals dealing 
with access of native people to resources, management 


of lands, water, air, environmental concerns have been 
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negotiated with other ministries? 

A. Well, it seems to me that you are 
asking me to take a very superficial analysis of the 
issue and say: Well, don't look at the reasons why, 
just take a look at what has happened, and I don't 
think there is much merit in doing that, frankly. 

I think the record is there, as you have 
set it out. I haven't disagreed with the comments that 
you've made and I think that my explanation is on the 
record as well. So I don't know that there is any need 
to go any further. 

Q. So you would not agree then with my 
assertion that it is very difficult, if not impossible, 
for the native communities to come to an agreement with 
the province when MNR is the lead ministry? 

A. I would say that the issues - and I 
am repeating myself because your question is repeated - 
that the issues that MNR has the mandate to deal with 
or has had the mandate to deal with are difficult 
issues to deal with, and that is why those communities 
may have difficulty in achieving agreements. 

I don't think that the reason, the sine 
qua non of the thing is that MNR has been responsible 
for the negotiations. I don't buy that. 


OF 2yDovyourthink that the negotiations 
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over the mining agreements were easy? 

A. Do I think they were easy? 

Q. Mm-hmm. 

A. No, I don't think anything comes easy 
in this business, Mr. Hunter. 

Q. Just bear with me because I am trying 
to manage -- I just want to deal very Werle with your 
role as a special prosecutor and supervisor of 
litigation. 

Awe) Yes, 

Q. Did you conduct prosecutions 
yourself, sir? 

A. Yes, I conducted many prosecutions, 
prosecutions of native people and prosecutions of 
people who are aoe native people. 

Q. The phrase special prosecutor, was 
that your title by virtue of the fact that you were 
involved in native prosecutions? 

Ate specialeprnosecutoreers that tnenye.— 
can you auneee me to where it says special prosecutor? 

OnSySorryyol misspoke,viacwas referring;to 
special negotiator. 

Agenves: 

QOaetIsapologize for that.= You personally 


prosecuted cases, predominantly Provincial Offenses 
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Court; -is@thatither: 

A. Well, of course, many of the 
prosecutions were pursuant to the Ontario Fishery 
Regulations and I don't think that those come under the 
Provincial Offenses Act. 

I wouldn't say that the majority of the 
cases that I prosecuted were in Provincial Offenses 
Court. No, I wouldn't agree with that. 

Q. You have identified the leniency 
policy in your statement and I believe it is -- just 
bear with me. 

A. Page 176 of my material. 

Qf Yes ffthat"srright, thankryous ,sAmel 
correct that that policy was instituted in 1979 -- 
NBLAVE 

APP VesPelt is)’ 78sor( 4797 etyam novesure: 

Q. So that was prior to your involvement 
obviously with the Ministry? 

A. Yes, I was just graduating from law 
school then. 

Q. Would you happen to know, sir, where 
the initiative for that policy came from or the 
background to it? Perhaps if Mr. Freidin would allow 
me - and this can be subject to check - I believe that 


it initiated from the Attorney General's office? 
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A. Well, that I am not aware. 

Q. Okay. You indicated to Mr. Freidin 
that you prefer negotiations to litigation as a vehicle 
for resolving conflicts between native people and the 
province? 

A. That's correct. 

Q. Does that reflect, sir, the 
possibility that prosecutions were used to resolve 
policy disputes? What is your preference to 
negotiation over litigation in relationship to? 

Are you referring strictly to negotiation 
in civil matters, or are you also including in that 
negotiations in relationship to quasi-criminal matters? 
That caused me a bit of concern. 

Ay el aamenot sure what the context cis.” <1 
mean, I think that I see negotiations on fishing, on 
Indian fishing as being related to prosecution. 

Ove Okay. 

A. You know, I would hope that when we 
have a successful Indian fishing agreement, in 
whichever part of. the province it may occur, that our 
prosecutions in that part of the province would be 
related to those who don't conduct themselves in terms 
of the agreement and that those prosecutions would have 


the equal support from the Government of Ontario and 
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the Indian organization that negotiated the agreement. 

So in that sense, I see negotiation as 
being a favoured alternative to litigation, to the 
litigation that involves prosecutions. Is that what 
you -- is that responsive to your question? 

Q. Yes, I was just more interested -- I 
personally don't have any strong feelings one way or 
the other, but I was intrigued by the very strong views 
on your part that negotiations were -- 

A LES. 

Q. I was intrigued that Mr. Freidin 
asked you the question and that your response was that 
you clearly preferred negotiations to litigation and I 
assumed to prosecution. 

A. Yes. I don't know that it is so much 
a matter of personal preference. I guess what I am 
trying to say is that if these issues are to be 
ultimately resolved -- I don't believe that, for 
example, prosecution will ever really resolve the 
matter of Indian fishing rights. 

For example, I think we can -- and I 
think in the context that I made that statement was it 
became very apparent to me as a prosecutor when I went 
through the motions of conducting prosecutions with the 


same counsel representing the Indian band, or the 
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Indian person who was involved, and I found myself 
making the same statements in court and I found my 
friend making the same statements in court and we would 
repeat this almost ritualistic exercise over and over 
again. 

It made me understand, I think, in a very 
profound sort of way that prosecution will probably -- 
that we can continue with this dance for some time and 
it would not resolve the issue. 

And I think my comment to Mr. Freidin was 
that my experience as a prosecutor has given me an 
understanding of the issue that allows me to bring 
something to my negotiations that I think I wouldn't be 
able to bring had I not had the experience as a 
prosecutor. 

Q. Fair enough. 

MR. HUNTER: Perhaps, Mr. Chairman, one 
more question and then we can break, if I might. 

THE CHAIRMAN: Very well. 

MR. HUNTER: Q. Mr. Freidin, could you 
please go to section -- excuse me, page 7996 of the 
September 15th, 1988 transcript and I would like to go 
to the exchange between yourself and Mr. Colborne, and 
particularly at the bottom of page 7995: 


'OPeaeDO vouRthinki thacachnate ce 
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And I am not getting into the legal 
dimensions of this, Mr. Kenrick, at this point -- 
sorry, Mr. Coyvstal: 

",..that maybe what the authors here are 

saying, that we just can't say that 

everything that is proceeded by the 
adjective Indian or aboriginal can be set 
to one side because we can say it has 
been undefined, so we can ignore it for 
another ten years." 

He then goes on to say: 

"Aren't they saying that there are some 

things like hunting and fishing rights 

that have been accepted by the courts, 
they have been looked at ten times over 
by a hundred branches of government and 
it is now time to do something about 
them?" 

Your statement is next -- and by the way, 
if I might, I would adopt the sense of frustration that 
Mr. Colborne has indicated. I would also state to Mr. 
Crystal that I am glad he has come to his views that 
these issues aren't going to be resolved through 
litigation and other ways have to be found, but let's 


go to your response to Mr. Colborne. 
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MR. CRYSTAL: A. Yes. 

Q. "...and I think my own personal 

belief is that it is possible to balance 

those interests." 

Let me start right there. What are those 
interests, sir, "it is your personal belief" in a way 
that's different, but can I parch the sentence: What 
are the interests that you are referring to there? 

I think it is evident, but I would like 
to simply have it on the record what your personal 
views are and how you would analyse the problem? 

A. Well, I believe that Indian people 
believe that as a matter of right they have a right to 
fishing, and I think that's the example that we are 
talking about here. 

And there are non-native people who turn 
to provisions such as Section 15 of the Charter of 
Rights - perhaps without a very profound understanding 
of that provision and the other provisions in the 
Constitution - but who turn to that and say, you know, 
in a very home-spun sort of way: Everybody in this 
country should be treated equally. 

I refuse to believe that that gentleman 
over there, the children of that gentleman over there 


have or will have different rights in this land than I 
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and my children shall have. 

I think that there is perhaps an 
unfounded fear on the part of some non-native people 
that there may be at some point a regime of exclusivity 
in respect of Indian fishing which will detract from 
certain economic interests that they may have and 
certain recreational interests that they may have, and 
I think that is the interest that needs to be balanced 
off with the native interests that I have described. 

I think it is possible to come to an 
accommodation where that native fishing right can be 
codified in such a way that the non-native people who 
are so concerned and who have so strongly expressed 
their concerns will not be threatened and will be able 
to conduct their Vee ie a manner that's consistent 
with their desires. And I think that it is that sort 
of balancing that needs to be done. 

Q. Now, let me -- I don't want to lead 
you, but when you refer to interests I presume there 
are interests other than fishing interests on the 
native side of the equation? 

A. Oh, yes, but I think what we are 
talking about in the area -- portion of the transcript 
you directed to me was about fishing. 


Q. But you are not precluding other 
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interests? 

A. I think that dynamic of native and 
non-native people and native people holding the belief, 
quite properly I think, that they are entitled to some 
sort of special right, special treatment to be balanced 
off against non-native people who believe that there 
should be equality and the special -- that the way that 
we address those special interests should not detract 
from the way that they gain their livelihood or the way 
that they conduct their recreation. 

I think those are the two things that 
need to be balanced off, cut across not just fishing, 
but other native issues, other issues as well involving 
lands and natural resources. 

MR. HUNTER: Perhaps, Mr. Chairman, just 
two more questions on this and then we can break, 
just to set the stage, otherwise I will have to come 
back when we deal with the treaty. 

Q. Presumably those interests or rights, 
those were the words you used, are in part found in the 
treaty, Treaty 9; that is, you are referring to 
fishing, trapping, hunting? 

MRe. CRYSTAL =e. AcseeThatesspart, of ity 

Q. When you said codified, do you mean 


in something beyond the treaty, those rights or 
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interests would be codified? In your view of the 
world, is that to be dealt with pursuant to some 
agreement that would be binding on the parties? 

A. Yes, some agreement that would -- I 
don't know that it would necessarily supplant the 
treaties. 

O-weOkay2 

A. But I think that if there is to be an 
agreement there will have to be some sort of document 
that says, you know: Here is your end of the bargain 
and here is your end of the bargain. I think that will 
have to be done if there is to be resolution to the 
issue. 

Q. Other than treaty rights, do you feel 
that the Class Assessment Document is a reasonable 
place to try to start to arrange those interests with 
respect to timber management activities? Would you 
object to that? 

A. I am sorry, I am not sure that I 
understand your question. 

Q. Well, if we were to seek to assert 
terms and conditions in the Class Assessment and there 
is a condition precedent to you that they will have 
nothing to do with treaty rights, and that it was not 


an assertion of treaty rights-- 
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A. Yes. 

Q. --but an assertion of a right and an 
interest to recognize. 

A. Yes. 

Q. Or to put into place a regime, to use 
your word, in which this Class Assessment through 
amendment would begin to deal with native interests in 
the forest timber management area, would you object to 
that? 

A. Well, I think that, you know, 
throughout your cross-examination this has been an 
issue that I have been thinking about. You referred to 
special interest and then--. 

OQneYNo}; Fsirveyou’ did: 

A. No, I think in fairness, I was 
listening to your cross-examination of Mr. Kenrick, for 
example, and you used the word special interest of 
native people several different times. 

OF s@iethinkwin jiairness#iMns Crystalk, ol 
did that because I was reading directly from his 
Witness statement. That's what I was putting to him 
because that is what was in his witness statement. 

I mean, I am not that concerned about 
that word, that's not the word I would use to 


categorize the interests of the native people, and I 
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was trying to accommodate the words that he was using, 
that's all. 

A. Well, it seems to me that at the very 
least what you are putting forward is that native 
interests ought to be singled out and dealt with 
separately in this exercise. I think when you put 
forward the -- 

OF In part. 

A. You know whether you call that -- I 
call that dealing with -- I call that special 
treatment. You are singling them out, they are dealt 
with differently than the rest of the populace, I call 
that special treatment. 

You don't want to use those words, okay, 
but I think that something that I suspect you have been 
trying to put forward is that Indian people ought to be 
treated specially in this exercise and then you say: 
But let's not talk about treaty and aboriginal rights 
and you bring forward the Hydro EA and you say: Well, 
here is an example of special treatment that doesn't 
deal with treaty and aboriginal rights. 

I mean, this document doesn't have 
anything to do with treaty and aboriginal rights, and I 
say to you that that document and that special 


treatment has everything to do with treaty and 
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aboriginal rights. 

Ov, eebutiwhy? 

A. Because I believe that if treaty and 
aboriginal rights were not é part of the political 
landscape at the present time that the rights, status 
and capacities of native people would be the same as 
everyone else and there would be no reason to single 
them out. 

But you notice that I use the words 
rights, status and capacities, I am talking about ina 
legal sense. 

Q. Mm-hmn. 

A. We are talking about treaty and 
aboriginal rights as being legal entities and I say to 
you that if those legal entities did not exist, then 
there would be no reason for attributing different 
legal rights, status or capacities to native people. 

OoweButemy. argument to you, sir, isithat 
independent from those treaty rights there are, in my 
view, very different environmental resource, human 
socio-economic conditions which exist in the northern 
communities and that the nature of timbering activity 
on those interests are sufficiently different in many 
instances with respect to the native community by 


virtue of the fact of where they live than the 
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non-native community? 

A. Well, Mr. Hunter, I am beginning to 
feel like I am the one cross-examining you now. 

Q. That's fine, go ahead. 

A. But I suggest to you that if that's 
the case that what we ought to be looking at is special 
treatment for people in the north in remote 
communities, not necessarily native people. 

But it is not my understanding that 
that's what you are purporting. It seems to me that it 
is not just that there are what we have called local 
and traditional users, the special treatment khaneeen 
have shown in that Hydro document doesn't say: Let's 
look at the special concerns of people living in remote 
communities in the north as to their foot fishing 
and hunting, it says native people. 

OveoYes. 

A. And I suggest to you that there is 
more to that word native than merely living in the 
north in a remote community. 

Q. And I suggest to you, Mr. Crystal, 
that you are reading more into the situation for the 
purposes of this Class Assessment with respect, sir, 
than should have been read in. I think that that is a 


fundamental base and I will go back to it, Mr. Crystal. 
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Perhaps the analysis is simplistic and I 
Will accept that. Why is it that in a whole range of 
other resource areas agreements have been made and the 
parties have Simply sat down and said: Let's exercise 
the treaty and aboriginal interests from the agreement 
and let's deal with the interests that are specific to 
the native people? 

Ae ples 

Q. I am saying why can't that be done 
this time? 

A. I have to be completely candid and 
frank with you. 

Ova At ler ron ts 

A. And I have to tell you that, in my 
view, that those -- were it not for the existence of 
treaty and aboriginal rights, I do not believe that 
those agreements would have been concluded in the way 
that they were. 

While they were not explicitly mentioned 
and while I understand that you went to great pains to 
ensure that those agreements did not mention treaty and 
aboriginal rights, in the same way as that Hydro 
document does not mention treaty and aboriginal rights, 
I do believe that they are the reason for those 


agreements' existence. There are not non-native people 
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in those areas who have those similar sorts of 
agreements. 

Q. Would you not agree with me, sir, the 
reason for that is because there are very few 
non-native people in many of those areas? 

A. That might be a factor but I suggest 
to you quite, you know... 

THE CHAIRMAN: Mr. Hunter, I do not want 
to interrupt at this point, but... 

MR. HUNTER: One more question, sir, and 
then I will... 


MR. CRYSTAL: You know, just to make a 


point, is that while those agreements may not 


explicitly refer to treaty and aboriginal rights, they 
have everything to do with treaty and aboriginal 
rights. 

MR. "HUNTER: -O. Mr. Crystal. 2c 
continues to amaze me that even documents which 
specifically exclude -- and I understand the logic of 
what you are saying, that we are trying to find a 
practical solution to dealing with these issues. 

A. Yes, yes, yes. 

Q. And that's my frustration -- is that 
even where you have a document that specifically 


excludes treaty and aboriginal rights, this is not 
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sufficient for the Province of Ontario in some 
instances because by virtue of the sheer mention of 
those rights, even though you are removing it, it 
raises this concern. One more question. 

THE CHAIRMAN: That was not the one 
question? Okay, one more final question. 

MR. HUNTER: All right. 

MR. CRYSTAL: My four-year-old girl 
always says one more last time. 

MR. HUNTER: That's what I feel I am 
being reduced to here. 

Q. That it is possible to balance those 
interests in away that is different from the current 
regime that we have that will be more satisfactory 
towards Indian people? 

MR. CRYSTAL: A. Yes. 

Q. When you say the current regime, are 
you meaning our current understanding of the law, our 
current understanding of the administration of that 
law, and do you also include in that phrase the current 
administration of natural resources in this province? 

A. Okay. Well, I understand that , 
those -- that passage that you have chosen on page 
72996—— 


Q. It is a passage, sir. 


Farr & Associates Reporting, Inc. 


Kenrick, Crystal 8561 


cr ex (Hunter) 


A. --is about fishing, so my comments 
about the current regime are about fishing. 

I think what I am saying is that the 
current regime essentially is a legislative regime and 
I am saying to you that I believe that it is possible 
to change that legislative regime so that the interests 
of native people would be better satisfied. 

MR. HUNTER: Fine, thank you. No more 
questions. 

Thank you for your indulgence, Mr. 
Chairman. 

THE CHAIRMAN: Thank you, we will adjourn 
until 2:00 p.m. 

---Luncheon recess at 12:10 p.m. 
---Upon resuming at 2:05 p.m. 

THE CHAIRMAN: Thank you. Be seated, 
please. 

THE CHAIRMAN: Mr. Hunter? 

MR. HUNTER: Mr. Chairman. 

Mr. Chairman, what I propose to do is ask 
Mr. Crystal some questions on the latter part of his 
evidence, being that information which he provided to 
the Board on policy matters and then I propose to 
cross-examine him on certain aspects of his position on 


treaty rights, just by way of introduction. 
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Mr. Chairman, I hope that our 
cross-examination will not be extensive there. What I 
have done is we have prepared a whole series of cases. 
I would hope not to have to refer to them in any depth 
or even if at all, and this will really emerge from the 
nature of the discussion between Mr. Crystal and 
myself, but I don't want to have to carry that stuff 
back to Toronto, so maybe as a nice gesture of public 
education we will distribute them as exhibits anyway 
even though we will probably not be involved in any 
substantial cross-examination on the basis of then. 

THE CHAIRMAN: Are they going to be 
utilized at some stage at all, other than just being on 
the record? 

MR. HUNTER: They are information. some 
of them might be at some stage - I don't want to commit 
to that, sir - I think some cases more than others. 

You have had reference to St. Catharines 
Milling, you have had reference to a few other cases. 

I would simply view them as general background cases. 
They have been prepared and perhaps some parties may 
find them of some use and I am sure there are other 
cases that other people want to add to them. 

THE CHAIRMAN: Very well. 


MR. HUNTER: Thank you. 
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Q. Mr. Crystal, I don't think there is 
much point in you and I relitigating or arguing about 
the role of treaty rights, but I would like your views 
to the following question: 

Are treaty concerns as expressed in the 
Class EA an impediment or a barrier to establishing 
terms and conditions in the Class EA that will deal 
with or could deal with the impacts of timbering 
activity on native people? 

MR CRYSTAL A pWella. Tathink 2taLs 
fair to say that it is important for the Board to have 
some measure of understanding of treaty and aboriginal 
rights by way of background in order to properly make 
its order. 

But notwithstanding the fact that it is 
my view that treaty and aboriginal rights are very much 
related to these matters, and notwithstanding I think 
the universal view that treaty and aboriginal rights at 
the present time are somewhat undefined, although not 
completely undefined and will probably remain that way, 
I don't think that that fact -- those two facts in and 
of themselves should necessarily be an impediment to 
successful negotiations in general or an impediment to 
the Board making an appropriate order. 


Q. Thank you, Mr. Crystal. The majority 


Farr & Associates Reporting, Inc. 


24 


25 


Kenrick, Crystal 8564 
cr ex (Hunter) 


of my cross-examination for the first part, Mr. 
Crystal, will focus on your report. I would much 
prefer to work from that than from the 
cross-examination of your evidence. 

If there are any areas where you feel 
that there is an opinion or information which would be 
better expressed by your part as a result of other 
information than do so, but for the purposes of trying 
to move through this evidence I would prefer to go to 
your document. 

I have attempted to construct the 
questions in such a way that, although there is no such 
thing as a simple yes or no answer, I am just asking 
you whether you agree or disagree and if you say no, 
fine and if you say yes, fine. 

Page 177 of your witness statement, in 
the second full paragraph you state: 

"It is important to note that development 

activities of any sort can have positive 

and negative potential impacts on native 
people. " 

Would you agree with me that the present 
document, the Timber Management Class EA, does not 


include a discussion of those impacts, positive or 


negative, on native people? 
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A. Well, I think that the document in 
its present form includes some discussions about 
certain activities, such as trapping or fishing, which 
are carried on by native people, although it is not 
Singled out. I believe that is correct. 

Q. Well, I may be wrong, sir, but I 
believe the only reference to native people in this 
document is, as I had identified previously, sir, page 
Tie 

Ae eS. 

Q. --and with respect to the notice 
provisions. 

I had asked Mr. Monzon and Mr. Douglas in 
previous panels, subject to, check whether there was 
any other reference to native peoples in these 
documents and I believe at that time, sir, their answer 
was none. 

A. All right. I think that in fairness 
the answer is that the only direct references to native 
people are those that are on page 7 and those in 
respect of the notice that is given. 

Q. Thank you. Would you agree that it 
would be of assistance to all concerned that the Class 
EA Document, a Class EA Document on timber management 


activities should include a discussion of such impacts? 
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A. Well, I believe that it is important. 
See, one of the problems that I think we faced in the 
preparation of this document was, for example, if 
Management of timber on Crown lands had impact on 
trapping, for example, I think it is important to deal 
with the impact that it might have on trapping, per se. 

Now, if a native person is a trapper or a 
non-native person is a trapper, presumably both 
individuals are carrying on the activity in the hope of 
achieving some sort of economic benefit to themselves. 

I don't know that the impact of 
management of timber on Crown land has a different 
impact on trapping by a native person than it does on 
trapping by a non-native person. So, for that reason, 
much of the impact I think need not necessarily be 
Singled out for native people. 

THE CHAIRMAN: Mr. Crystal, is that 
responsive to the question? 

I think the question was basically: If 
you have agreed that the EA Document, Exhibit No. 4, 
does not contain statements with respect to impacts, 
potential, negative or positive, I think Mr. Hunter's 
question to you was: In your view, should it contain 
such a statement? 


MR. CRYSTAL: Impacts on native people? 
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THE CHAIRMAN: On native people. 

MR. CRYSTAL: And I say -- in my answer 
to that I think maybe I said it in a round-about sort 
of way, is that if it deals with the impacts on 
activities which are carried on by native people, then 
I believe that that is sufficient. 

MR. HUNTER: Q. If we began with the 
proposition that it should deal -- let's use your 
example, trapping. 

MR "CRYSTAL? Ale SYes? 

Q. If one could show that there were 
obviously interests in trapping that were common to 
native and non-native, that that could be dealt with, 


but where it could be shown from a socio-economic point 


of view that - I am referring strictly to this example 
but I think -- I am sure you understand that it can be 
expanded into others -- that those different types of 


impacts that may occur on natives ought to be 
recognized? 

I guess what I am really saying is: Why 
can't there be, in the process, some mechanism to 
ensure, firstly, that attempts are made to obtain that 
information? 

A. Well, I think that the comments about 


notice that are contained in the document do go some 
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way towards achieving that, I think. But when you are 
talking about impacts, I get back to this idea that I 
think formed the subject matter of our discussion 
before the luncheon break and that is: 

If we are not talking about treaty and 
aboriginal rights but we are just talking about a 
particular activity and now you say: Well, there may 
be some attributes of that activity that are common to 
both native and non-native people, okay, so they could 
be dealt with by just dealing with the impacts on 
trapping, per se, but now you ask: Well, what about 
those specific impacts which are unique to native 
people, and-- 

Q. Sorry, go ahead. 

A. --I wonder if those are not the 
impacts on people who find themselves dependent upon 
the activity in a remote area of the province, but not 
necessarily native, the impacts are not necessarily 
unique to native people because they are native people. 

Q. Well, what if the facts were that 
some substantial number of native communities are 
isolated and the majority of the people who are living 
in these areas are native people and just by factors of 
geography, population, the nature of their individual 


access to the resources, one could put together a list 
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of factors which are substantially different from those 
factors which affect non-natives, that is, for example. 

A. Okay. Well, essentially what you are 
suggesting to me is the fact that these people are 
hMhative people is somewhat incidental. 

Ove Welitse. 

A. That there is a set of factors which 
describes a particular group and anyone else who might 
fit themselves into that description would be entitled 
to the special treatment, and the fact that these 
people are native people is not really very important 
ativalig 

Q. Well, I don't think there are very 
many non-native people living on Indian reserves in 
isolated parts of northern Ontario. 

A .Se1Sthinkez= 

Q;) Isthinkejusty»thatssheersfact -= 

A. That may be true, but I think that 
there may be a number of non-native people who have 
trap lines who live in remote parts of the province and 
who have shared the same concerns as those people who 
are living on Indian reserves. And the mere fact that 
they are Indian people, as you have described, may very 
well be incidental and if it is indeed incidental and 


not to the point, then why is it necessary to single it 
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out? 


8570 


Q. Because of the fact that the majority 


of the people who are in those areas are native people 
and that the nature of the relationship between those 


activities in terms of defining their Indianness is 


different than the relationship between the non-natives 


and how they use the land, and I respectfully suggest 
that that is not just a matter of treaty rights. 

That is the concern. How does a 
community define itself? How does it survive? How 
does it relate to the resources that they are involved 
with? 

Ae sWebll f-Lethink*"thatee 

OO. *4Ledon tethinkstt. 

A. --the environmental assessment, per 
se, not necessarily just the Environmental Assessement 
Document but the entire environmental assessment ought 
to address the concerns or the impacts of timber 
Management on, just as for this example, trapping. 

Sorry, excuse me, it shouldn't? 


Q. 
A. It should. 
Ou, AlLL*Fright= 
A. 


Okay. But I am not -- and as I Say, 


this is something that we have had to grapple with. If 


we want to deal with the impacts on trapping and 
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then -- and we also say we want to deal with the 
impacts on native trapping, one thing that we have had 
to grapple with is how does -- how do they -- what is 
the difference; how is the impact on a non-native 
trapper, how is the impact of the way that timber is 
Managed on Crown land, how is that impact different for 
the non-native trapper on a remote trap line somewhere 
up north than it is for a native person? 

It seems to me they are both involved in 
the same economic activity and I know of many 
non-native people who have lived the so-called 
traditional lifestyle and that the way that they 
conduct the business of trapping is - apart from what 
may be called some sort of spiritual attachment to the 
land but they may well have that as well, the 
non-native person may have it as well - but the 
activity carried on by the non-native may be 
essentially the same as that ered on by the native. 

So if you presumably address the impacts 
of management of timber on Crown land on trapping, 
presumably you have done the job. 

Ose We lia 

A. There may be certain exceptions to 
that. There may be certain exceptions to that. For 


example, I think that there may be burial sites for 
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which the impact of management of timber on Crown land 
has very special importance for native people. That is 
an example, I think. 

But when it comes to the sort of straight 
ahead resource issues like trapping or fishing or so 
on, or commercial fishing or trapping, it seems to me 
that if you address how impact is to be mitigated on 
that activity, per se, you have in the same stroke 
addressed the impact of that activity on native people 
in most cases. 

Ove Well fl 4don*t)'—-= "lesuppose= Ll have “to 


respectfully disagree with you and the only way I can 


attempt to deal with that is at a subsequent point in 


time in terms of addressing those areas where there are 
differences but, sir, I am trying to get to one simple 
point. 

Correct me if I'm wrong, this Class EA 
Document, I am trying to relate to the evidence that I 
have before me not, as I have said a thousand times, to 
something that may come in the future. I am trying to 
understand the extent and the degree to which this 
Class EA can pick up, measure and deal with impacts in 
relationship to, to use your example, remote trapping 
activity. 


A. I am sorry? 
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Q. Remote trapping activity. 

A. And the question is...? 

Q. Does this Class EA adequately answer 
that problem? 

A. I think in and of itself the document 
doesn't, but I will expect that the entire EA will. 

Q. So, therefore, if I go back to my 
original question then, you would agree that it would 
be of assistance to all concerned - and I will just 
remove for the sake of this discussion the word 
native - to include a discussion of those impacts? 

I am inserting in here, strictly as an 
example, remote trapping activity in terms of trying to 
identify how impacts of timbering on that activity can 
be dealt with. 

A. Well, I suppose that material which 
is included in the EA Document and that which is 
included in the overall EA is a matter of judgment and 
that is one that our staff has taken upon itself, you 
know, to decide how it was going to deal with it. 

Now, you are saying that something which 
is in the entire -- which comes within the sphere of 
the entire EA but doesn't come within the document 
itself, it would have been more appropriate to have in 


the document. I think that is a matter of judgment. 
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Q. Well, no, let me preface it again, 
Mr. Crystal. In terms of the evidence which has been 
presented to date, let's deal firstly with the EA 
document itself, I am trying to be very specific with 
respect to the questions. 

Just simply, are you satisfied with the 
information that has been provided to date that those 
issues have been addressed? 

A. Well, I happen to be aware of the 
information that is coming, at least some of it. I am 
satisfied that the EA in its entirety will address the 
issue. I think that we are at a particular point in 
time -- I mean, if you ask that question after Panel 1 
the answer is different than if you ask it after Panel 
2 as the information unfolds, you know. 

So at this particular time it may be that 
impacts haven't be dealt with appropriately. I know 
that they will be however. 

THE CHAIRMAN: What is your point, Mr. 
Hunter? Are you going to be taking the position that 
if it is not in the document it is not part of the EA 
process? 

MR. HUNTER: As I understand it, Mr. 
Chairman, and correct me if I'm wrong, the Ministry is 


taking the position that all that which they present to 
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us is part of the EA. 

I am still having a lot of difficulty 
understanding the relationship of this document to the 
evidence that was presented in Panel 6. In other 
words, when I read this document and I read all of the 
evidence up to this point in time, I firstly don't see 
how the issues that I -- I don't believe that the 
issues that I am addressing in terms of impacts have 
been met, firstly. 

Secondly, given the position of the 
Ministry, their fundamental position on this position 
as expressed by Mr. Crystal - I am not asking him to 
agree with me - that it is only treaty interests which 
drive the "native interests" and I opened my comments 
by saying that, except for something called special 
interests, we are not going to deal with those issues. 

THE CHAIRMAN: Well -- 

MR. HUNTER: So, therefore, I am very 
suspicious that in the end of the day there will be no 
difference between that which MNR-- 

THE CHAIRMAN: That may be but isn't that 
speculation? What I am trying to say is: You will 
concede that there is more evidence to come, and you 
will concede that there is probably more evidence to 


come that is not contained in the EA Document? 
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MR. HUNTER: Yes. 

THE CHAIRMAN: I think that is a 
reasonable assumption based on what has happened up to 
Panel 6. 

MR. HUNTER: Well, perhaps you could help 
me, Sir. At the end of the day when you prepare your 
order and we are arguing to you, I am presuming, 
correct me if I'm wrong, that the fundamental concern 
that I have is this document here in terms of 
attempting to persuade you to amend or reject that 
which is in here. 

THE CHAIRMAN: Well, the fundamental 
concern would be the way the document stands as 
embellished by all of the evidence before us which may, 
prior to our decision, require an amendment to the 
document. 

Let me put it another way. I am trying 
to be careful. That is, you have a document in front 
of us which is the Environmental Assessment Document. 

MRS eHUNTER?s Yes. 

THE CHAIRMAN: You then have evidence 
adduced by all the parties including the proponent. 

MR. HUNTER: And as I understand it -- 

THE CHAIRMAN: And at the end of the day 


we will be looking at all of the evidence. And it may 
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be that prior to rendering our decision we will decide 
on all of the evidence that the EA process is 
inadequate or is adequate and may require an amendment, 
notational to the document itself; the amendment being 
including some of the evidence that the Board has heard 
and properly feels should be part of the EA. 

Our option, of course, is: After hearing 
all of the evidence to determine that both the document 
and the evidence does not comprise compliance with the 
Act, it does not meet the test of adequacy or 
completeness or whatever other language they use, 
acceptability, under 12(2). 

I mean, I do not want to get into a major 
argument because I am sure this will be for the end of 
the day in terms of argument. All I am saying is you 
are quite entitled to question on the adequacy of this 
document, but the Board has held in a series of 
decisions that we are not going to confine ourselves 
just to this one document, we are going to look at all 
of the evidence adduced at the hearing. 

The Board has offered the rationale in 
the past that to do so would fix the Board's decision 
at a point in time which often is several years 
proceeding the hearing-- 


MR. HUNTER: The hearing. No, I 
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understand that. 

THE CHAIRMAN: --because this was 
prepared perhaps several years ago or parts of it and 
we want the best evidence before us up to the time when 
we make our decision, and we view the EA as an 
evolutionary, on-going, continuing process up to the 
point in time when the hearing is completed. 

MR. HUNTER<Y isn’t 1t correct, sir, that 
in most instances you have before you all of the 
evidence? 

THE CHAIRMAN: You mean in a document? 

MR. HUNTER: Yes. 

THE CHAIRMAN: No. 

MR. HUNTER: So proponents do not 
normally present their position and all the supporting 
documents for it? 

THE CHAIRMAN: They present their 
position and the supporting documents and, yes, we have 
all the evidence before us at the end of the hearing. 
I mean, if what we are talking about is if evidence by 
the end of the hearing is completely not before us, it 
has not been presented, that is an entirely different 
case, okay? 

MR. CRYSTAL: Mr. Hunter, I wonder if I 


could amend one of the comments that I made earlier. 
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THE CHAIRMAN: Excuse me, one second, Mr. 
Crystal. I just want to make sure, you know, 
everybody understands, I think, the Board's position. 

We are not going to write our decision 
based solely on this EA Document because that would 
obviate, in our view, the need for a hearing at all; we 
might as well stay at home and read the document and 
decide it is adequate, it is not adequate, everything 
is here, that is all we have to hear. 

The whole idea of this public hearing 
process, in the Board's view, is to allow the parties 
to critically examine both the document and all of the 
evidence adduced by the various parties and that is 
through the process of cross-examination, et cetera. 

At the end of the day, we may decide 
technically that the documentation is amended 
encompassing everything that we feel should properly be 
encompassed prior to rendering our decision. 
Alternatively we could say that no amendment will 
suffice, the documentation and the evidence adduced at 
the hearing is inadequate, the EA is unacceptable, the 
application fails. 

MR. HUNTER: Could I have one moment, 
Sire 


---Discussion off the record 
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MRA ee oUNTER GS) » Ole Moe Cryvscala—-— 

MR. CRYSTAL: A. Mr. Hunter, I was going 
to make a comment, that is, we were talking a moment 
ago about impacts that are unique to native people - at 
least I was talking about it - impacts that are unique 
to native people and impacts on certain activities 
which native people are taken and you were asking me 
about how the EA Document dealt with those impacts. 

And on page 67 of the EA Document you 
will note that in lines 24 through to about 34 there is 
a comment about the impact that access roads would have 
on Indian rock paintings and sub-surface remains of 
prehistoric camps and villages. 

So that I think when I was talking about 
those sorts of unique impacts, I think that is one 
place where impact is dealt with. Then it also -- the 
next paragraph deals with the impact that access roads 
may have to some extent on remote communities. 

I also direct you to the material 
preceding that. For example, at page 63 and onto page 
64. Page 63 says that road access systems may affect 
both game and non-game animal species, effects may be 
direct or indirect, and then it goes on to describe how 
eroee impacts may occur. 


Now, when we are talking about trapping, 
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presumably this is a discussion of the impact of the 
undertaking on, among other things, trapping. I would 
suggest to you that that impact is as descriptive in 
respect of trapping by native people as it is in 
respect of trapping by non-native people. 

MR. HUNTER: Mr. Chairman, I think I have 
to, for the record, go through a series of questions 
and I am anticipating that the response of Mr. Crystal 
will be the same in all of the circumstances because 
they essentially go to the same point. 

But I think I have to do this to simply 
get it on the record and to have something that 
hopefully will live beyond this hearing. 

Q. On page 176, Mr. Crystal, you say: 

"Ontario MNR recognizes obligations 

under Indian treaties and in allocating 

such resources gives primary 
consideration to subsistence use by 
native people." 

MR CRYSTAL: GAXM Yes: 

Q. Cutting out from that sentence the 
Indian treaty and focusing strictly on "allocating such 
resources gives primary consideration to subsistence 
use by native people", in your view, is that 


consideration -- has it been adequately met in the 
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documentation which has been presented today and, to 
the best of your knowledge, will MNR be leading 
evidence with respect to that issue and the impacts on 
timber management activities and the ability of native 
people to maintain subsistence use? 

A aeeaoa lie. 

OF aves tor, no, sir? 

A. Well, I have been in the chair where 
I have said "yes or no", sir, myself and I know that 
that is not always a fair question to ask. 

Q. Sir, you are saying that MNR gives 
primary consideration to subsistence use by native 
people and that is your policy. 


A. Yes. 


8582 


Q. I am simply asking you whether or not 


that policy is reflected in the present documentation 
and will it be addressed and dealt with in subsequent 


documentation? 


A. I think it is dealt with in a general 


way in the documentation which existss and I believe it 


will be dealt with in a specific way in the material to 


come. 


Q. Could you please identify for the 
Board where, in the Class EA Document, there is a 


statement that says that subsistence use by native 
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people is an issue to be recognized and dealt with in 
the class assessment process? 

A. There is no such statement. 

Q. Thank you. Mr. Crystal, you have 
indicated - bear with me - I believe, sir, at your 
bottom paragraph, the policy of consultation -- 

A. Which page, I am sorry? 

Q. I believe that I am on page 177. 

A. Yes. 

Ot. For this -reason.... “ledrawsyoOumco 
the third paragraph. 

A. Page 177? 

Q. That's correct, sir. 

A. eres. 

Q. Third paragraph: 

“The particular definable concerns of 

specific communities can be identified 

and addressed at the local level." 

A. Yes. 

Q. "For this reason, the policy of 

consultation in this undertaking focuses 

on band councils and native communities 
potentially affected." 

Is there any other statement of 


consultation with communities, native communities, in 
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this document beyond those that were identified in the 
notice provisions that I discussed with Mr. Kenrick? 

A. Page 7 and in around page 156. 

Q. Yes, 156, I believe there are five or 
six pages. 

A. Yes, and directly on page 7. 

Ot, eves. 

A. To my knowledge, those are the 
portions of the EA Document that deal with the issue 
raised in that paragraph. 

Q. Thank you, sir. Do you believe that 
those provisions are sufficient? 

AAG es. 

Q. Thank you. On page 177, at the 
bottom of the paragraph: 

"As with other resource management 

planning, planners rely on the assistance 

and advice of local people including 
native people in the assembling of 
information." 

My question, sir, is: What 
responsibility -- let me rephrase that. Is there an 
obligation raised upon native communities to identify 
substantive areas of impact over and above that 


information which is obtained by MNR-- 
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A eel eanenotesureg=; 

Q. --and that MNR usually collects 
through its information process? In other words, what 
obligation falls on the proponent to identify impacts 
and what obligation falls upon native communities to 
identify those impacts? 

A. I think that it really has to be a 
partnership. I think that there is a responsibility on 
the proponent to do its best to determine the impacts. 
That in and of itself without some measure being 
forthcoming on behalf of the native communities will 
not work. 

Native communities have to be forthcoming 
in presenting to the proponent what the concerns about 
the impacts are, and I think MNR has to be forthcoming 
in trying to draw out those concerns. There has to 
be -- the two have to work together for it to be 
successful. 

Q. OkKay. 

MR. MARTEL: Can I ask a question then? 
This morning I asked you if in fact the licence had 
already been granted, then how could you deal with the 
issues after the fact. 

I ask the same question now: If the 


licence has been granted and you are moving to the 
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planning stage, are you not then in a position where it 
is a fait accompli and you have got to make the best 
choices available to try to meet the needs of the 
native community? 

MRV*CRYSTALsfeWell, first ofall, -I*think 
that perhaps my colleague might be better able to 
answer that question, he tried to this morning. 

But just from my knowledge of the 
Situation, I don't think it is a fait accompli. Before 
the plan has -- before any plan has been developed -- 
you know, if a plan were developed and then it were, 
say, served up and said, you know: Here it is, take it 
or leave it, that would be a fait accompli. 

But I don't believe that's the way it is 
abnet I believe that there is a draft plan that is 
prepared and a consultation takes place. It is not a 
fait accompli at all. 

When the native communities -- 

MR. MARTEL: You would agree though that 
the decision to grant the licence is a fait accompli at 
that stage, to that point? 

MR. CRYSTAL: Mr. Kenrick, can you speak 
to that. I am afraid I am not all that familiar with 
the process there. 


MR. KENRICK: That's my understanding. 
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What happens in the planning process is the how, whys, 
whens and wheres of access, harvest, renewal and 
Maintenance and those are not fait accompli, those are 
the things that are discussed in the process. 

MR. HUNTER: Mr. Chairman, just one more 
set of questions on this subject. 

Ovy LTE -voulwould curn SMre «Crystalye to 
page 181 and in that you indicate: 

"Negotiations for the transfer of Crown 

(Ontario land) shall be subject to 

existing commitments." 

I was not here, sir, at the time of your 
cross-examination on that subject by Mr. Cassidy which 
is found at page 7554 in the September 7th Volume. 

MR. CRYSTAL: A. I believe that it is 
also addressed in my cross-examination from Mr. 
Colborne at page 7929 of the September 15th volume. 

Q. Okay. Well, I prefer to deal with 
this one. I have read it but I will just focus here. 
First of alile-> 

A. Which one are we dealing with? 

Q. We are dealing with page 181 of your 
statement and with Mr. Cassidy's cross-examination. 

Do I understand your evidence to be that 


where there are existing commitments that this would 
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preclude future commitments from being made in these 
areas with respect to timber management planning 
activity. Am I incorrect in that? 

A. I think what I said was that what the 
statement is referring to on page 181 is negotiation 
for the transfer of Crown Ontario land. 

Q. Yes. 

A. I think implicit in that is to native 
people and settlement of some issue or another shall be 
subject to existing commitments. That's the context 
that that statement is made in. 

Q. Yes and, therefore, if there are 
existing commitments on those lands, that there could 
not be a transfer or that the transfer-- 

A. To native people. 

Q. --would be subject to those existing 
commitments? 

A. Okay. Well, this gets to the point 
that I made under cross-examination by Mr. Cassidy and 
by Mr. Colborne and that is that if there is an 
existing commitment we would -- in trying to settle a 
particular issue with a native person, we would try to 
settle it in a manner which would not interfere with 
that existing commitment. 


Now, if that was impossible, that the 
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only way that the matter could be settled would be to 
affect that existing commitment, then it would be 
necessary to consult with the party to whom that 
existing commitment had been made in order to try to 
reach some sort of accommodation. I think if that were 
not done that you could be pretty sure that a lawsuit 
might very well come out of it. 

Q. I appreciate that, but I am trying to 
understand - and this is where I'm departing from Mr. 
Cassidy's cross-examination - Mr. Colborne's, I think. 
When you talked about existing commitments-- 

A. v%¥est 

Q. --were you thinking of forest 
management agreements? 

A. That's one type. 

QO. What is the legal nature of an 
existing commitment which would have to be negotiated? 
That's really what I am trying to get at. 

A. I think a forest management agreement 
is an example of such an agreement. 

Q. Are there any others, sir? 

A. Oh, I think licenses for the harvest 
of wild rice might be another commitment. 

Q. Others? 


A. I think that if someone had a trap 
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line we would -- it.would be necessary to reach some 
sort of accommodation with that person. If we were 
planning on dealing with the land that was the subject 
of that individual's trap line, it would be necessary 
to talk to the person about it and see if there wasn't 
some sort of accommodation that could be reached. 

Q. So, in other words, that phase 
purportedly goes two ways. In other words, if there 
was an existing commitment on that land that was a 
native interest then an attempt of a subsequent 
interest to obtain access to that land would be subject 
to the existing native interest; is that a er I am 
using your phrase commitment? 

A. Well, one would have to look at the 
nature of the commitment in both ways. You know, as 
you say, it cuts both ways and I agree. In both 
instances you would have to look at the nature of the 
commitment made to the native party and the nature of 
the commitment that was made to the non-native party. 

But, you know, if a native person had a 
trap line and another -- in seeking to try to, say, 
resolve a land claim is going to that settlement, might 
very well affect that native person's trap line, I 
think that the commitment that was made to the native 


trapper would be on an equal footing with any 
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commitment that would be made to a non-native person. 

Q. Would the native commitment be on the 
same footing as the interest by any party who wanted an 
FMA or some other form of access to timbering areas? 

In other words, what would be the status 
of an Indian who had a trapping line in an area that 
was not presently an FMA and the province were to 
subsequently want to designate that area as an FMA, 
would the terms and the conditions of access with 
respect to that access be subject to the interests of 
the person who had the trapping line? 

A. I think if the person that had the 
trap line were a native or a non-native would not 
particularly be relevant. I think in both cases we 
would have to deal with the concerns of that person in 
one manner or another through consultation, through 
some sort of accommodation. 

Q. Thank you. 

MR. HUNTER: I think, Mr. Chairman, that 
in coming to the last part of the cross-examination and 
I think that what might be of some assistance if you 
were to go 222 of the James Bay Treaty in the materials 
provided by the Ministry and what I will simply do is 
while I am commencing the cross-examination... 


Q. I think, Mr. Crystal, while the 
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Material is being handed out, there is just one last 
point I would raise. In your evidence you have 
identified some policy concerns, one of them we 
identify as subsistence. Could those policy 
considerations be incorporated into the Class EA? 

MR. CRYSTAL: A. I think they can and 
have been. 

Q. Thank you. 

A. The Class EA not necessarily 
referring to the document itself but the overall EA. 

Q. The overall EA? 

A. Yes. 

Q. So, in other words, they will be: abd 
they haven't been, then they will be; is that fair? 

A. Can you ask me your question again? 

Q. You have identified several areas of 
policy concerns as expressed by the Ontario government, 
for example, subsistence, use of land for subsistence 
activity. 

Avaryves. 

Q. You talked about this in relationship 
to the land base. The Ontario MNR and the Province of 
Ontario are committed to effective consultation with 
Indian bands concerning resource development. 


I can go further, this is not a trick 
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question. The willingness to enter into discussions on 
the Memorandum of Understanding, and I assure you I 
don't want to get involved in that discussion. 

All I am suggesting is four square miles 
to be used as a guideline as extent of Crown land to be 
transferred to Canada for Indian reserves within NAN, 
and I appreciate that there are all kinds of conditions 
attached to that. 

A. Yes, yes. 

Q. My question to you is simply: Should 
those policy considerations be reflected in the Class 
EA on Timber Management. I believe you said...? 

A. Well, I guess what I am saying is my 
document I believe now is part of the Class EA and I 
think that it reflects those concerns. 

Q. Thank you. 

THE CHAIRMAN: Mr. Hunter, we have 
received some of the material. We were going to put in 
the National Indian Brotherhood case as Exhibit 256. 

Do you want them admitted at this point? 

MR. HUNTER: Yes, that would be fine. 
Sorry, there is a series of cases. We will put them 
all in as one exhibit. 


THE CHAIRMAN: Oh, as one exhibit. Oh, 


okay. 
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MR. HUNTER: Yes, sorry, I misunderstood, 
Mr. Chairman. 

MR. FREIDIN: Mr. Chairman, I don't know 
whether somebody reading the transcript might want to 
know what these cases were and maybe it is worth 
putting on the record just the citation of the cases. 

THE CHAIRMAN: I think it may be 
difficult, just logistically, because the cases are 
fairly voluminous in length. It might be better to 
give them each a separate number. 

MR. HUNTER: Give them each a separate 
number. 

THE CHAIRMAN: Yes. 

MR. HUNTER: If you wish, sir. Whatever 
is your wish. 

THE CHAIRMAN: At least one number with 
A, B, C, D, and E or something like that. 

MR. HUNTER: Whatever is most convenient. 

THE CHAIRMAN: All right. I think we 
will go with separate numbers. So the National Indian 
Brotherhood case would be exhibit... 

MR. CRYSTAL: Is that the Guerin case 
taht you are referring to? 

THE CHAIRMAN: No, this is the Becker. 


MR. CRYSTAL: I think the National Indian 
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Brotherhood is the intervenor in that action, Mr. 
Chairman. 

THE CHAIRMAN: Oh, I am sorry. Guerin, 
right. * Okay. 

That's the Guerin case. The Agawa case 
would be Exhibit 257. The Sparrow case would be 
Exhibit 258. The Weesk case - is that how it is 
referred to - would be Exhibit 259 and the Eninew case 
would be Exhibit 260. 

MR. CRYSTAL: Which one is that? Oh, 
Eninew. 

THE CHAIRMAN: And lastly the one I have 
got is the Batisse case would be Exhibit 261. 
---EXHIBIT NO. 256: Citation from Guerin case. 
---EXHIBIT NO. 257: Citation from Agawa case. 
---EXHIBIT NO. 258: Citation from Sparrow case. 
---EXHIBIT NO. 259: Citation from Weesk case. 
---EXHIBIT NO. 260: Citation from Eninew case. 
-~-EXHIBIT NO. 261: Citation from Batisse case. 

MR. HUNTER: Q. Mr. Crystal, perhaps I 
can go back again because I gather you responded to my 
question about the relationship between the policy 
matters that are in your evidence and the relationship 
of such to the EA, and I believe you said they are part 


of the EA process; is that correct? 
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MR. CRYSTAL: A. The EA itself. 

Q. The EA evidence. 

A. The environmental assessment. 

os Does that mean that you would not 
object to an amendment to the EA Document which took 
into consideration those policy considerations, and 
that ought to have been the thrust of my question, 

In other words, you have entered these 
policy concerns, and I will concede I am not 
comfortable at all with how one moves from what it is 
you have said, which are policy considerations by the 
province, and how those documents or how those policy 
considerations are brought to the Board with a view to 
seeking amendments to the EA Document which would take 
into consideration policy considerations from what I 
raise. 

Do you have any objection to that that 
you could... 

A. You know, it is not been part of my 
responsibility to prepare the EA Document, that has 
been somebody else's responsibility. Now, there is a 
body of information which is known as the environmental 
assessment, a component of it is this EA Document. 

Q.MbYesi. 


A. I am not sure that it is what the 
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relevance of having a particular issue raised in the 


document or having it raised in the overall EA. Soi 
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t 


seems to me that this was a matter of judgment that was 


exercised to determine that certain materials should be 


included in the EA and other material shall be in the 


EA Document and other material shall be evidence at the 


hearing and be given equal weight I would think as 
being totally part of the environmental assessment. 

I think it would probably be more 
appropriate to ask my counsel that question. 

Q. Well... 

A. Because I can only tell you my 
swatenee but I can't tell youwhere the best place... 

Q. Well that is your own personal 
opinion, that's all. 

A. But I don't really have an opinion 
whether it is more appropriate for it to be in this 
book or (for it (to be ansthevevidencermmelecansprovade 
you with my evidence, but I don't think that I am 
competent to tell you where the best place in the 
process is to insert that evidence. 

THE CHAIRMAN: I think the important 
thing, Mr. Hunter, is that it gets before us. 

MR CRYSTAL EAS ExXactiv. 


THE CHAIRMAN: In some form, meaning 
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either in the documentation or through oral testimony 
or other documentation adduced at the hearing. 

MR. HUNTER: Mr. Chairman, I undertake to 
really try to get a better handle. I am still having a 
lot of difficulties conceptually between the EA 
Document, the evidence, and what it is that we can 
address in final argument in terms of... 

THE CHAIRMAN: So did the Board. 

MR. HUNTER: That's my problem. 

THE CHAIRMAN: So did the Board leading 
up to where we were today in a series of cases because 
somehow the process has to be rationalized. And the 
Board should not be expected to render a decision on a 
document alone fixed at some point in time which is 
generally months or years preceding the actual hearing. 

And in order to rationalize that process 
we, in effect, have indicated in a series of decisions 
of the Board that we view the overall EA process as 
comprising both the documents originally filed, as well 
as other documentation and oral testimony brought 
before the Board up to and including the time of 
decision. 

MR. HUNTER: I will review those 
decisions and I will hopefully have the opportunity to 


discuss them with Mr. Castrilli and Mr. Campbell in 
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more comfortable... 

THE CHAIRMAN: Take a look at the Red 
Hill Creek decision. 

MR. HUNTER: I have. 

THE CHAIRMAN: The descenting side of 
that decision. 

MR. HUNTER: I have. 

O.wwAlLornioghte.,, Well. Mr. Crystal ail 
thought that the last part of our cross-examination 


would be easily done and I had fond hopes that -- I 


have really tried to break these questions down again 


into yes and no propositions and-- 

A-do Okay. ag ls should anftorm vou thatein 
some cases I may answer them yes or no, and in some 
cases I may find it necessary to explain my answer 
further. 

Q. Fair enough. 

THE CHAIRMAN: Mr. Hunter, just before 
you go on, could we mark the last three cases? 

MRSS HUNTER¢S3 ecle ms SOrKnytae Jeapologiuze:. 

THE CHAIRMAN: The Cheechoo case. 


MR. CRYSTAL: Cheechoo, yes. 


THE CHAIRMAN: Will be Exhibit 262 and -- 


this one is hard to read. Is it the Simon case? 


MR. CRYSTAL: Yes. 


Farr & Associates Reporting, Inc. 


24 


25 


Kenrick, Crystal 8600 
cr ex (Hunter) 


THE CHAIRMAN: The Simon case will be 
Exhibit 263 and, lastly, the St. Catharines Milling and 
Lumber Company case will be Exhibit 264. 

Thank you. 

MR. FREIDIN: Was that marked earlier 
aunings.- 

MR. CRYSTAL: I don't believe it has 
been. 

THE CHAIRMAN: I do not believe we marked 
it. It was referred to, but it was not marked. 

MR. CASTRILLI: Excuse me, Mr. Chairman, 
the last exhibit should be marked as Exhibit 264? 

THE CHAIRMAN: Oh, I am sorry, yes, that 
is correct, it should be 264.-. That is the St. 
Catharine Milling and Lumber case. 

---EXHIBIT NO. 262: Citation from the Cheechoo case. 

=—==EXHIBIT NO? 8263>"eCitation «irom the Simon '’case: 

=="BAHLBLTeN©. 9264: "citation »sfromethessty, Catharines 
Milling and Lumber Company case. 

MR. HUNTER: Q. Mr. Crystal, the first 
question is: Are there differences between treaty and 
aboriginal rights and, if there are so, then what is 
your understanding of the conventional or perceived 
view as between aboriginal and treaty rights? 


MRE WCRYS TALS eAUEe IT reatyerioghts, I 
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understand to mean rights that derive from the treaty 
itself. Aboriginal rights are those rights which are 
not -- which are claimed by Indian people to be their 
rights owing to their aboriginality but which are not 
derived from a treaty document. 

Q. With respect to my client 
Nishnawbe-Aski Nation, is it correct that we are 
dealing with treaty rights? 

A. I would think that we are dealing 
with treaty rights. It would also, although it is very 
undefined, I would also expect that the Nishnawbe-Aski 
Nation were also enjoy aboriginal rights that may very 
well be beyond the scope of the treaty. 

Q. Are the Nishnawbe lands within the 
area of the Royal Proclamation of 1763? 

A. It is my understanding that they are 
not in the area that is the subject -- it is not in the 
area, their territories were set out in the Royal 
Proclamation. It is my understanding that they were 
not -- that the area -- that the Nishnawbe-Aski Nation 
territory is referred to in the Royal Proclamation 
although it is not one of the -- it is not nciieed in 
the territories that are set out there. 

Q. Perhaps I will rephrase it. you are 


correct, NAN is not obviously mentioned in, but are 
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the majority of the communities within the area of the 


Royal Proclamation? 


Ae eOkaveeglis@vouriquestiongiseveIshit my 


view that the Royal Proclamation has application to the 


area that is the NAN area, my answer is yes. 


Q. Thank you. Perhaps I will go to a 


very basic question, Mr. Crystal, 
want your views and your opinion. 
Is the Province of 


Treaty 9? 


and I just simply 


Ontario a party to 


A. Well, I have heard differing views on 


that issue. Certainly the Province of Ontario was 


involved in the Treaty 9 process 
representative from the Province 
treaty-making party. I think it 


that you gave that you suggested 


in that there was a 
of Ontario in the 
is one of the cases 


that we would be 


dealing with here today, and I think it was the Batisse 


case. 


Q. Batisse, yes. 


A. Where it suggests that the Province 


of Ontario had some sort of observor status in the 


treaty-making process but that it was not really a 


party to the process. 


Q. Do you share that view? 


A. Well, I think that there are certain 


Farr & Associates Reporting, Inc. 


24 


25 


Kenrick, Crystal 8603 
cr ex (Hunter) 


problems that exist, for example, in Treaty No. 3 
because the Province of Ontario was not in any way 
connected in that process, the treaty-making process in 
Treaty No. 3. 

For example, the Province of Ontario may 
have some problems with the location and extent of 
certain reserves in Treaty No. 3 and I think that it is 
fair for the Province of Ontario, at least from a legal 
point of view, to argue that once the surrender was 
given, the land that was subject to the surrender 
became Crown Ontario land pursuant to the Privy Council 
cases and that because it was not a party to the 
treaty-making process that it was then open for Ontario 
to object to some of the promises for reserve land that 
were made by Canada in respect of Crown Ontario land. 

I don't think that sort of argument would 
be open to Ontario in respect of Treaty No. 9 because 
Ontario was there. 

Q. Could we at least -- I am just simply 
asking your view, but we have a District Court decision 
that says the province was not a party and obviously 
that is something that can be open for debate, but I 
think -- would you agree with me that, firstly, in 
Ontario this is the only treaty in which the province 


is a signatory? 
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A-eal think that‘+s coyrect. 

Q. Correct. And perhaps subject to 
check - and I am sure you know this - I believe that 
there is only one other treaty in which the province 
may have been a signatory and that was Treaty 8 in the 
northern part of British Columbia? 

A. I am not aware of that. It may very 
well be the case. 


Q. So just once again, is there a 


8604 


possibility that the Province of Ontario was a party to 


Treaty No. 9? 

Ae aWwelieh Tethinkathateitais)-—- iteturns 
on your definition of party, I suppose. I mean 
Ontario's participation is what it was and think that 
we can look at the historical record and see precisely 
what Ontario's participation was and it is no more and 
no less than just precisely that. 

And I think that to say, you know, yes 
Ontario was a party or no Ontario wasn't a party is 
not necessarily very helpful. I think what would be 
helpful -- what is helpful is to look at the extent of 
Ontario's participation, which I think we have already 
described to some extent, and just leave it at that. 

ORS heat Leen that the treaty was 


essentially between His Majesty and the Indians and 
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that it is at page 240 the phrase is: 

",...and His Majesty the King." 

In other words, the federal government and the province 
established a commission of which the federal 
government and the provincial government were parties 
or were members, they went out and negotiated the 
treaty on behalf of His Majesty of the day. 

A. Yes. 

O% So if you even want to make it more 
confusing you can say that the treaty was not even 
between the federal and provincial government and 
native people, but it aoe Wetwoen his Majesty -- 
negotiated on His Majesty's behalf by the federal 
government and the province. 

As? *SOLTry, -coudd ee give me that again. 

Q. I am simply adding a gloss on to it. 
I am simply suggesting that even to make the situation 
more confusing, the treaty is effectively between his 
Majesty -- 

Ave =@Yes:. 

Q. --and the Indians as negotiated by 
federal representatives and the provincial 
representative. Would you -- well, I will just leave 
it there because I think... 


Al @ Well, §1rethink7that7is#accuratercs I 
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think the other factor though that you have to keep in 
mind is that under the Constitution, which I guess was 
about 40 years old at this stage of the game, or 30 
years old -- no, 40, it is the federal government that 
is given legislative responsibility and legislative 
responsibility for Indians and land reserved for the 
Indians. 

And so I think taking that legislative or 
constitutional responsibility into account you have to 
recognize the differences between the participation of 
the federal government and participation of the 
provincial government. When we speak of His Majesty, 
of course we could speak of His Majesty in right of 
Canada or His Majesty in right of the province. 

So to spike of His Majesty is not really 
very helpful. 

OfeeoOrineracceethat lt 1S )Stit. open tc 
discussion that the Crown is divisible, that his 
Majesty could refer to His Majesty in right of the 
province or be interpreted as such and His Majesty in 
right of the Dominion. 

A. I think that particularly in respect 
of Treaty No. 9 there is a stronger argument for saying 
that His Majesty was representing both arms of his, 


you know, domain. 
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Q. And if that were the case then there 
is some argument that the federal and provincial 
governments were parties in that sense? 

A. Well, we get back to this word party 
and I think I have said that I don't know that that is 
helpful. 

Q. Are the lands that we are referring 
to, that is the tract of land surrendered pursuant to 
the treaty, lands as understood as reserved for Indians 
within the meaning of 91(24) and all I am suggesting is 
that that is what St. Catharines Milling said, but you 
can obviously check that. 

A. I think the lands that were the -- 
given that those lands were reserved to the Indians by 
the Royal Proclamation and had not been subject to 
surrender, I think very strong argument could be made 
that those were what sometimes are referred to as 
91(24) lands. 

Q. Thank you. 

A. I have also heard it suggested though 
that Royal Proclamation lands may not be 91(24) lands. 
I am of the personal view that they are. 

Q. Thank you. And, therefore, the 
interest pursuant to the Proclamation that the Indians 


obtained was a personal and use of fractory right as 
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established in St. Catharines Milling; is that correct? 
Would you agree with that? 

A. Yes I think that is an appropriate 
interpretation, yes. 

Q. Okay. And would you agree that the 
right which is obtained is a personal right in the 
sense that it is only alienable or can only be 
surrendered to the Crown and I believe the reference 
there is Star Chrome case. 

A. And various other cases, and most 
recently the Guerin case. I think Mr. Justice Dickson 
makes a comment about the nature of aboriginal title 
and I think that he makes that point as well. 

Q. Well, you exactly anticipated where I 
am going. Would you agree with me that pursuant to the 
Guerin case, that when Indians surrender their personal 
use of fractory rights in lands reserved under the Act 
the Crown became either -- and I am leaving this open. 

A. Under the Act, which Act are you 
referring to? 

Q. The Indian Act. 

A. Okay. 

Q. The Crown became either a fiduciary, 
referring to Mr. Justice Dickson, or a trustee 


according to Justice Wilson? 
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A. Well, I take it where we are going to 
is whether or not that fiduciary obligation is one 
which attached merely to the federal government or one 
which attaches to the federal government and... 

Q. Certainly raising it as a question of 
speculation, Mr. Crystal, yes. 

A. Well, I think that the Guerin case... 

Q. Well, perhaps for the purposes of the 
Board... 

A. Okay. 

Q. Let me just to lead to the logic of 
that. You have a surrender under Proclamation pursuant 
to treaty, you have a surrender pursuant to the Indian 
Act and is there any differences in principle between 
the nature of those surrenders, you can give obviously 
your opinion, and if the Province of Ontario is in fact 
a partner to the treaty, then does that fiduciary 
interest lie with the province as it has been held to 
lie with the federal government? 

I think there is your opening to give 
your views on it. 

A. Okay. Well, 1£°1 can just findea 
particular passage in the Guerin case. 

THE CHAIRMAN: What, Mr. Hunter is, the 


exact relevance of taking either position with respect 
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to what we are charged with? 

MR. HUNTER: If I can -- well, I think a 
part of it, sir, is to simply provide you with 
background information as to the fact that there are 
differences of opinion with respect to the nature of 
Treaty 9 which results largely from the fact, as I had 
indicated, that it is the only treaty, other than I say 
for portions of Treaty 8, in which a province was a 
signatory. 

MRemCRYSTAL<:2& Mr. Hunter == 

MR. HUNTER: Q. And what remains -- 
sorry. And what remains very Bae and I think you are 
hearing as far aS you can in discussion, is what ane 
Significance of that is. 

And I think that although it is not 
exceptionally material, I hope it is of some interest 
that the nature of my client's concerns in this matter 
flows as much from the fact that it is a treaty as it 
is from a fact that it is the province who "signed the 
treaty" and, therefore, does that raise a very 
different legal obligation on the part of the province 
in relationship to that treaty -- with respect to that 
treaty? 

MReae CRYSTAL sanCA Ge Okay liga ican tgive 


you my view and you may or may not agree with my view, 


Farr & Associates Reporting, Inc. 


24 


25 


Kenrick, Crystal 8611 
cr ex (Hunter) 


in fact you probably won't agree with it, but I think 
at page 376 of the Guerin case there is discussion of 
the fiduciary relationship between the Crown and the 
Indians and at letter (c) just the second full 
paragraph on page 37 of that case, it epotes that: 

"The fiduciary relationship between the 

Crown and the Indians has its root in the 

concept of aboriginal native or Indian 

titie.” 

And then it says: 

"The fact that Indian bands have a 

certain interest in lands does not 

however in itself give rise to a 

fiduciary relationship between the 

Indians and the Crown. The 

CONCclUSi Onna. 

And this is the key point: 

"The conclusion that the Crown is a 

fiduciary WeoennG upon the further 

proposition that the Indian interest in 

the land is inalienable except upon 

surrender to the Crown." 

Now, it is my understanding that as a 
matter of constitutional law the arm of the Crown to 


whom or to which land may be surrendered is the federal 
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government and so I then draw the conclusion that if 
indeed the fiduciary relationship depends upon the 
proposition that Indian interest in the land is 
inalienable except upon surrender to the Crown that 
that Crown is the federal Crown, then presumably that 
fiduciary relationship which is owed is owed by the 
federal government. 

Q. Mr. Crystal has gone directly to the 
heart and I think it is a question obviously at some 
point in time some court is going to have to deal with. 
The issue here, sir, and the material concern I think 
is quite obvious. 

There was a surrender, there was a 
surrender to the Crown and, in this instance, the 
argument is by virtue of the province having been a 
Signatory: What was the nature of the surrender, what 
was the nature of the benefit, and given St. Catharines 
Milling, the fact that there was, upon a surrender of 
Crown land the property reverts to the province, can 
the province or should the province be held with 
respect to Treaty 9 to be in the same position as the 
federal government? And that really is the extent and 
the degree and the point of trying to raise that issue. 

The other concern - and I really only 


have four or five more questions - you indicated to Mr. 
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Colborne, correct me if I'm wrong, sir, that an 
aboriginal right may be, and I think your words were, 
may be an interest within the meaning of Section 109 
of the Constitution Act. 

A. Yes, I think I said that... 

Q. Do you recall that, sir? 

A. I think I said that aboriginal rights 
are not clearly defined and because they are not 
clearly defined it is difficult to say very much about 
them, but to the extent that they may be clearly 
defined in the future, those clearly defined rights may 
be an interest other than the province as set out in 
Section 109. 

Q. Thank you. Would you agree with me 
that that same logic that you have applied applies to 
treaty rights as well as an interest? 

A. Given that treaty rights -- see 
Section 109 is all about interest in land. 

Q. Yes.  I-don't think the treaty -- 
okay. 

A. And a treaty right -- well, certainly 
a treaty right to a reserve would be an interest other 
than the province. 

QO. What does Treaty 9 convey as a right; 


hunt, trap and fish. 
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Ag s¥xvess 

Q. Yes. 

A. But I think it also has promises 
about reserves; does it not? 

Q. That's correct, yes. But do you have 
difficulty, sir, with the proposition that the right 
conveyed by the treaty to hunt, trap and fish-- 

A. Is an interest. 

O@ B--~issaeprofitwalprendre, a right to 
take from the lands? 

A. Well, I think I went through this 
with Mr. Colborne. If you look at the third complete 
paragraph on page 240, and that is the paragraph that 
talks about hunting, fishing and trapping, and it says 
that they shall have -- the Indians shall have the 
right to pursue their usual vocations of hunting, 
trapping and fishing throughout the tract surrendered. 

I am sorry if I am going too fast. 

"That the Indians shall have the right to 

pursue their usual vocations of hunting, 

trapping and fishing throughout the tract 
surrendered as heretofore described." 

And then it says: 

"Subject to such regulations as may from 


time to time be made by the government of 
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the country acting under the authority of 

His Majesty." 

And then it says these peculiar words: 

“And saving and excepting such tracts as 

may be required or taken up from time to 

time for settlement, mining, lumbering, 

trading or other purposes." 

So this right to hunt, fish and trap is a 
right which floats over a particular piece of land. 
But I think I said to Mr. Colborne that right may be 
somewhat efemoral in that that right which exists at a 
particular point in time, given that the land gets 
taken up, May cease to exist at a future point in time. 

When one talks about rights, one usually 
talks -- one usually is talking about something that is 
somewhat less efemoral than that. Now, that is not to 
say that they are not rights, but my concern is that 
Section 109 talks about an interest in land and it 
seems that the very nature of this right is that it can 
be disappear at a particular location in a piece of 
land. So that is how I would qualify... 

Ot. “Wellpaletame. try.to clarify. this. 

That to the extent and degree that the 
right to pursue their usual vocations of hunting, 


trapping and fishing exists - I am not accepting your 
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definition that it can be just cut off - but assuming 
that there has been an existing right-- 
“A. Okay, assuming that it exists -- 

Q. <--1s it a profit a prendre, that is 
all? 

A. Well, I am not sure that I... 

On Ltws 4 rigne to cake. 

A. I am not sure that I would want to 
characterize it as a profit a prendre because knowing 
from my vague recollections of what a profit a prendre 
is from law school, it seems to me that there might be 
certain incidence of that estate in land if it is one- 
and I am not sure if a profit a prendre is an estate - 
but if it is one, I am not sure that it matches exactly 
with the rights that Indian people in Treaty No. 9 have 
as a result of this provision. 

But whatever it is, given that at a 
particular moment in time it exists at a particular 
location, for that moment in time at that particular 
location I believe that it is an interest other than 
the province. 

Q. Thank you. The a profit a prendre, 
WUSteLOLeaLI@OoLmOUuULPecdLT 1CcaclOn «71S @ rignt —-- I Love 
this one - is a right of common, a right exercised over 


another's real property and accompanied with 


Farr & Associates Reporting, Inc. 


Kenrick, Crystal 8617 
cr ex (Hunter) 


participation in the profits of the soil thereof. 

THE CHAIRMAN: Well, the late Chief 
Justice wrote a whole book on that stuff and I am not 
sure any of us here ever understood it, in fact then or 
shall ever understand it and, unfortunately, he is not 
with us to explain it. 

MR. HUNTER:. Q.. Mr. Crystal, would you 
share with me or agree with me the interesting question 
that at some stage is going to have to be determined. 
Firstly, if we look at the treaty and it talks about 
the government of the country. 

A. ~yes-. 

Q. What do you think-- 

A. That means? 

0. yrethatimoonse 

A. I think that means the Government of 
Canada. 

Q. Of the Dominion? 

A. Is Canada a Dominion today? 

Q. Yes. Given that view then, sir, and 
my reading of the treaty, is it not fair to suggest 
that it is only the government of the Dominion that may 
take up such tracts as are required? 

A peNO. ele thinks thate-—.nonetuctomi sea 


little bit of history on that. I think Treaty No. 3 
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stated precisely that, that it was the Dominion that 
was to be the taker upper and subsequently that was 
amended through an agreement that it was Ontario that 
was to be the taker upper, and I think that Treaty No. 
9 -- the words of Treaty No. 9 are different in that 
respect from the words of Treaty No. 3. 

And I think that that difference was 
quite deliberate. Obviously if you look at the 
intervening agreement between Treaty No. 3 and Treaty 
No. 9, the words in Treaty No. 3 that made it apparent 
that it is was the federal government that was to be 
the one that could take up the lands, that notion was 
removed and does not reappear in Treaty No. 9. 

So I think that it was the intention that 
the province would be the party that has the power to 
take lands up in Treaty No. 9. 

Q. Oh, so I misunderstood you. 
Therefore, you feel that the government of the country 
is the province, not the Dominion 

AtmeOhanoO ass Lethinksthats—-.yousseey al 
would separate -- see what I think the words government 
of the country refer to-- 

Q. Yes. 

A. --are the regulations. I don't 


think, for example, that the province can pass 
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regulations which could restrict hunting, trapping and 
fishing. Okay, that is what I think the government of 
the country: 

"...such regulations as may from time to 

time be made by the government of the 

COUNCLY. 

Then it says: 

"And saving and excepting such tracts as 

may be required or taken up from time to 

time for settlement, mining, lumbering, 
trading or other purposes." 

It doesn't really say who it is that 
shall do that. In fact it leaves it wide -- it doesn't 
say by the provincial government or by the federal 
government, but if you look at Treaty No. 3 and I think 
this is in here somewhere, Treaty No. 3, starting at 
page 191, yes, okay. 

If you look at the similar provision, it 
is on page 193 and one, two, three, fourth complete 
paragraph is the analogous paragraph, it talks about 
hunting, fishing, it doesn't say trapping, that is 
another interesting difference between Treaty 3 and 
Treaty 9. 

Q. Well, if we are going to do that, 


sir, I would also point out Treaty 3 talks about their 
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avocations of hunting and fishing whereas... 

A. Yes. Okay. 

Cee tAliarignt. 

A. That's true, that's true, but the 
difference that I am really calling to your attention 
is that it says: 

"Saving and excepting such tracts as may 

from time to time or be required..." 

This is towards the end of the paragraph: 

"...or taken up for settlement, mining, 

lumbering or other purposes by her said 

government or the Dominion of Canada or 
by any of the subjects thereof duly 
authorized therefore by the said 
government." 

QO. Yes. 

A. So, you asked me the question and I 
have referred to it as who shall be the taker upper, 
and I say that in Treaty 3, just on the face of the 
treaty itself, it is clear that the federal government 
shall be the taker upper and Treaty No. 9 is nothing -- 
doesn't say anything about that at all. 

And intervening between the two in 1894 
there is an Act that says something like, you know, we 


said in Treaty 3 that the federal government would be 
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the taker upper but we were wrong about our view of the 
world back when we signed Treaty No. 3, so really it 
should be the province that should be the taker upper. 

Now, I think that that needs to be 
understood when you look at Treaty No. 9 and you ask 
the question which level of government is the one to 
take up the lands for settlement, mining or lumbering. 

I think that on that basis you have to 
come to the conclusion that at least the attention of 
the drafters of this document was that it would be the 
provincial government. 

Q. So therefore sir, the logic of your 
argument is that the province can unilaterally take up 
lands from time to time; is that correct? 

A. Well, according to the jurisprudence 
they are Crown Ontario lands. 

MR. HUNTER: Thank you. Thank vou, ne 
Crystal. 

THE CHAIRMAN: Thank you, Mr. Hunter. 

Mr. Edwards, are you going to be 
cross-examining this panel at all? 

MR. EDWARDS: No, thank you, Mr. 
Chairman. 

THE CHAIRMAN: Very well. Perhaps, Mr. 


Campbell, we will take a short afternoon break and then 
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we can at least start your cross-examination. 

The Board would like to probably sit 
until about 5:30 today. You will be going beyond that, 
will you not, or will you? 

MR. CAMPBELL: Well, Mr. Colborne's 
occasion this evening has given me a large incentive to 
try and finish by that time and I will make every 
attempt to do so. 

THE CHAIRMAN: epee if we are to make 
any sense of your argument in the morning, it would be 
probably be wise if you did. 

MR. FREIDIN: Mr. Campbell, I would 
appreciate it if you would not make it necessary for me 
to spend all evening doing re-examination. 

THE CHAIRMAN: All right. We will return 
in fifteen minutes. 

Thank you. 

---Recess taken at 3:40 p.m. 
---Upon resuming at 4:00 p.m. 

THE CHAIRMAN: Thank you, ladies and 
gentlemen. Be seated, please. 

Mr. Campbell, if you want a fair 
adjudication at tonight's proceedings do not be longer 
Chaleoc au. 


MR. CAMPBELL: I am convinced that the 
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adjudication of the proceedings will be on the merits 
and that Mr. Sutterfield and I will emerge victorious, 
but that perhaps can be dealt with later. 

In any event, Mr. Chairman, in the 
developing tradition of opening statements at the 
beginning of cross-examination, I have two matters I 
want to deal with, both of which are irrelevant to the 
cross-examination. 

The first matter is that I really have 
been remiss in not taking an earlier opportunity to 
advise everybody here that Ms. Seaborn gave birth toa 
daughter who is today celebrating her first month 
birthday ancl both Ms. Seaborn and Claire are doing 
extremely well and everyone will be encouraged by the 
fact that I am looking forward to her early return to 
the hearing. 

The second matter -- 

THE CHAIRMAN: Least of not are you. 

MR. CAMPBELL: I am much too modest to 
say that, Mr. Chairman. 

The second matter, that I just thought I 
might sort of plant a small seed with the Board. It is 
clear I think that this hearing is going to extend over 
next summer and at least my circumstances are such that 


trying to schedule summer holidays, given the diverse 
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activities of my family, requires a Craig computer in 
order to fit all the permutations and combinations in. 

If the Board was thinking of looking to 
next summer and setting what its hearing schedule in 
terms of when summer holidays, or a break might be. 
achieved in that summer, it would certainly be helpful 
to myself and I am sure to many others who have to plan 
for family vacations, if that could be done some time 
before the end of the year so that those plans could be 
put in place. And I just raise it now because it is a 
convenient opportunity. 

THE CHAIRMAN: Very well. 
CROSS-EXAMINATION BY MR. CAMPBELL: 

O. Now, Mr. Kenrick, I think my first 
series of questions are for you. We have submitted 
nine interrogatories in connection with this panel. 
Were you responsible for the preparation of the answers 
to those interrogatories? 

MRS ENR CK en. Les, . WAS. 

Q. Now, are there any changes or 
corrections which you wish to make to the answers 
provided to the Ministry of the Environment 
interrogatories? | 

A. Not that I am aware of. 


OQ; So you have no changes or corrections 
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which you wish to make? 

A. I don't believe so, no. 

Q. And you adopt the answers that are 
put forward in those interrogatories? 

Awe es. 

MR. CAMPBELL: Mr. Chairman, those 
interrogatory answers, in all cases but one, referred 
us to detailed information that would be provided in 
Panel 7. In the one other case it referred us to Panel 
Ze 

They also, in themselves, contained a 
certain amount® of the inftormation bute ics wasr clear 
that the matters raised are going to be dealt with in 
more detail in later panels. 

I am, therefore, electing at this stage 
not to file those interrogatory answers at this time, 
but if it becomes necessary to do so during the 
appearance of one of those later panels to supplement 
answers or evidence at that time, it will be my 
submission that, based on the answers given by Mr. 
Kenrick, I am now entitled to file them at that future 
point. 

THE CHAIRMAN: You do not have any 
objections, do you, Mr. Freidin? 


MR. FREIDIN: I have no objection to 
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that. 

THE CHAIRMAN: Very well. 

MReeCAMPBELUc® @O2) (Mr. aKenrick; athe first 
matter I want to raise with you has to do with a line 
of questions from Mr. Cassidy. It culminated at 
approximately page -- it culminated at page 7551 of the 
transcript and it related to attendance at parks. 

Do you recall that series of questions? 

MReeRENRECK: BAgguyYess lado: 

Q. And in asking you those series of 
questions, Mr. Cassidy referred to Exhibit 9 and, in 
particular, he referred to the park attendance 
statistics on pages 46 and 47 of Exhibit 29; is that 
correct? | 

ApS ounalasscorrect< 

Q. Now, do you have those statistics in 
front of you? 

A. 46 and 47, yes. 

Q. He referred you, in particular on 
page 47, to the increased number of parks which is 
shown on one of the middle columns on page 47. Do you 
recall that? 

AZG4XeCSe 

Q. And then he also referred you to the 


total visitors figures which are in the right-hand 
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column at the top of page 46. And I would like to -- 
if I can find the transcript, I would like to just read 
you the question and answer starting at page 7550, line 
12 extending to 7551, line 6, and then I have some 
questions about those answers which you gave. 
Mr. Cassidy asked you: 
"O. But is it fair to say, Mr. Kenrick, 
by looking at these figures that except 
for a growth from 84/85 the total number 
of visitors, notwithstanding increases in 
the number of parks and the total size of 
the parks that we saw on page 47 has in 
fact declined from 1983 to ‘86? 
A. The figures here would support 
that. I guess where I would be a little 
caution is that is an awful short period 
of time to detect trends. That could be 
in response to a rainy summer, for 
instance, could well have been in 
response to things like the recessionary 
period in the early 1980s. 
Q. So there are a number of factors 
which might influence a decline? 
AD ee LoacteSsmCOLTeCcr., 


Q. But, nevertheless, in the period in 
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which 80 new parks had been created from 

'83 to '86, there is in fact a 

corresponding decline in numbers 

attending parks; is that correct? 

A. Yes." 

Now, in connection with that testimony, 
am I correct that the increased number of parks were 
developed as a result of two exemption orders granted 
to the Ministry of Natural Resources, or perhaps that's 
a little unfair, they were developed by MNR and 
facilitated by two exemption orders, numbered MNR 43 
and MNR 44 that allowed those parks to be formed; is 
that correct? 

A. I believe so. 

THE CHAIRMAN: That's exemption orders 
from the EA Act? 

MR. CAMPBELL: Yes. 

Q. And am I correct that the advice that 
the Minister of the Environment at that time was given 
by the Ministry of Natural Resources was that with 
respect to those additional parks, had the exemption 
not been granted, that the public would be damaged by 
the loss of anticipated outdoor recreational 
opportunities and tourism benefits; is that correct? 


MR. KENRICK: A. I believe that was one 
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of the rationales in the exemption order, yes. 

Q. And would you agree that in fact the 
formation of the parks, to the extent that they have 
now been formed, has in fact provided additional 
outdoor recreational opportunities and tourism 
benefits? 

A. Yes. 

Q. Would you also agree with me that 
with respect to the figures on page 46 for 
attendance -- but with the exception of a small number 
of park extensions of existing parks, the attendance 
figures on page 46 relate only to existing parks as of 
1982 because there was no program in place by MNR which 
counted visitors in the new parks? 

And I think that is demonstrated on the 
following pages of Exhibit 29, page 48, 49 and so on, 
where there are simply no entries against campers in 


relation to those new parks; that is, there is a strong 


correlation, if it is not exactly the same, that all of 


the new parks have no entry with respect to developed 


camp sites, campers or camper nights spent in those 


parks? 

A. That's generally correct. In most of 
the new parks that are shown on those lists - I am most 
familiar with the northern region ones - there is no 
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mechanism for counting people; that's hence they are 
blank. 

Q. So would it be fair to conclude then 
that one of the reasons that attendance has not gone up 
is because the use of the parks that already existed in 
1982, and the only parks in which figures were 
collected through 1986, is it not fair to conclude that 
the use of those parks has been at a practical maximum? 

AG p.Corrects 

Q. And would you agree with me that 
that's best illustrated, for example, if one looks at 
on page 47 the number of camping units available during 
the various ae -- if you look at the top of page 47 
of Exhibit 29, the number of camping units that are 
available has in fact slightly declined according to 
these statistics over the period 1982 to 1986? 

A. That would be an indicator. I just 
draw your attention, there is a subtle difference 
between camping units and total visitors. 

Q. I understand that, that's why I say-- 

A. One indicator. 

Q. --one example and that one can -- if 
you are looking at 20,300 and some odd camp sites, the 
fact that there were 20,000 in 1982 and 20,000 in 1986, 


at least with respect to camper nights, is simply an 
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indication that they are being as well used -- those 
camp sites are being as well used in 1986 as they are 
invlLI82¢ 

A. I am not sure I would draw the 
conclusion that far, not knowing what the occupancy 
rates were in 1982 compared to 1986. 

Q. Well, isn't that information shown on 
page 46 where the average camping days, for instance, 
on those camp sites '84, '85, ‘86 has been 2.6, or the 
average camper nights has in fact held fairly steady 
over that whole period, allowing for the kind of 
vagaries you talked about to Mr. Cassidy, things like 
weather and so on? 

A. Generally, that's correct. 

Q. All right. Now, would you agree with 
me then that in terms of making any general conclusion 
about the growth or decline in the use of the parks, 
including the new parks, given that statistics are only 
collected in the old parks, that on the statistical 
information we have available that no such general 
conclusions can be drawn as was suggested by Mr. 
Cassidy? 

A. I would agree with that. 

Q-. ©ThankTyout to Now, Mr. oCrystal, Ijwant 


to turn next to you for a moment. You have appeared as 
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counsel for MNR, have you not, in at least one hearing 
relating to environmental assessment matters? 

MR. @CRNiG IAL. 4A. bel Nave, 

Q. And you are generally familiar with 
the requirement under the Environmental Assessment Act 
to consider alternative methods and alternatives to the 
undertaking? 

A. I have to admit that when I was 
involved in that particular environmental assessment I 
had those matters well sorted out in my head. I have 
not really turned my mind to that issue, but I am 
familiar with the issue to some extent. I hadn't 
reviewed that issue in preparation for this hearing. 

OfpeA ler ont sable AamManot. OOoing to try and 
ask you to give any opinion on the difference between 
alternative methods and alternative to, but you are 
aware that the proponent is required to consider both 
alternative methods and alternatives to the 
undertaking? 

A. I am not sure that I am really 
qualified to answer this question at this point in time 
because, as I say, I have not really reviewed the Act 
in that context in preparation for this hearing. 

Ome Aller ioh tieWel aawithout —— sletwads) 


just ask you to accept then, for the purposes of my 
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questions, that there is an obligation on a proponent 
to consider alternative methods and alternatives to? 

A. Okay. 

Q. And my question for you is whether 
you have prepared any analysis as to how alternative 
methods of carrying out the undertaking might more or 
less easily accommodate Ontario government policy with 
respect to the native matters? 

A. Can you ask me the question one more 
time? 

Q. Yes. Have you prepared any analysis 
as to how alternative methods of carrying out the 
undertaking might more or less easily accommodate 
Ontario government policy with respect to native 
matters? 

A. No, I think I can say that I have 
not. 

Q. Has anyone else, to your knowledge, 
carried out such an analysis? 

A. No one has spoken to me about it. 

Q. Can I conclude from that, that to the 
best of your knowledge, no one else has carried out 
such an analysis? 

A. I can tell you that I am not aware of 


such an analysis being carried out by someone else. 
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Q. Well, is that different FnOR my 
question. I am never quite sure when my question gets 
restated. Can I say that, to the best of your 
knowledge, no one has carried out such an analysis? 

A. I have no knowledge of somebody else 
carrying out that analysis. 

Q. All right. My second question to you 
is: Have you prepared any analysis as to how 
alternatives to the undertaking might more or less 
easily accommodate Ontario government policy which 
respect to native matters? 

Ave elLthave not. 

Q. Has anyone else, to your knowledge, 
carried out any such analysis? 

A. I have no knowledge of such analysis 
having been carried out. 

OueeA LL nicht. SPNow, airs kenrick;, "coming 
back to you. These questions arise really out of 
questions that were put and answers that were provided 
by Mr. Cassidy first and by Mr. Hunter. 

I guess the first question is simply one 
of whether a forest management agreement, an FMA, can 
result in terms or conditions or obligations being 
incorporated into that agreement which may in any way 


limit the Crown's ability to achieve the planning goals 
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of the timber management planning process? 

A. I would say no, the recent ones. I 
think there has been some evolutions over time and they 
have become better agreements. 

Q. And is it your judgment as well 
that -- or what is your judgment with respect to the 
question as to whether alternative methods of carrying 
out this undertaking or alternatives to this 
undertaking are restricted in any way by the forest 
management agreements? 


A. I am not sure I understand your 


_ question. 


Ovo wWe Lian. 

A. The alternative methods and the 
alternatives too that are listed in the EA Document? 

Q. Well, or any others that you can 
think of. The Board is not limited in its examination 
to the ones that are set out in the Environmental 
Assessment Document. 

So I guess my question is simply: Do you 
see any restriction arising from forest ea anene 
agreements with respect to any consideration in the 
course of the timber management planning process of 
alternative methods of carrying out the undertaking or 


alternatives to the undertaking? 
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A. I am not sure I am the right person 
to answer that. If any of those alternatives to or 
alternative methods were contrary to some things that 
were now, I guess I would view them as contractual 
obligations in an FMA, then I think there would be some 
problems, but I would want to look through an FMA point 
by point? 

Q. All right. Well, let's try and take 
an example of whether such problems could arise. Am I 
correct in my understanding that forest management 
agreements do provide for the taking of specified 
quantities of wood from the units covered by those 
individual agreements? 

A. I am not sure whether it is the FMA 
that specifies the quantity or whether it is the 
Management planning exercise that follows it that 
specifies the quantity. There is an area, certainly. 

OPeeAlLIarignt. ehel Ss Just. -— if I “have 
to deal with it as a hypothetical, then perhaps I will 
and we can clarify that later on. 

But take as a hypothetical the assumption 
that a forest management agreement specifies a quantity 
of wood or even an area that is available for timber 
extraction purposes. Can you accept that as a starting 


point? 
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A. Okay. 

Q. Now, if that forest management 
agreement is then signed and then a timber management 
planning process commenced, is there not the 
possibility that the timber management planning process 
with its identification of areas of concern could 
conclude, for instance to take my client's particular 
interest, that the areas of environmental concern were 
such that the quantity or area available for timber 
extraction simply could not be provided on that unit? 

Would that not, to put it mildly, raise a 
Significant problem for the timber management planning 
process? 

A. I believe there is a provision - and, 
again, I don't have an agreement in front of me - but I 
believe there is a provision in the FMA for, first of 
all, initially an exclusion process where pieces of 
area can be taken out of the licence and, subsequently, 
provisions in the process to deal with areas of 
concern, some of which may have modified operations on 
them, some of which may become reserves. 

In your hypothetical case, my experience 
in dealing with most units where we have dealt with 
areas of concerns and reserves and the rest of it, you 


have been dealing with a volume of land that hasn't 
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made the licence unworkable in its final -- it hasn't 
been of a magnitude that the unit was no longer viable. 

Q. Well, I understand that, but that is 
at least a possibility, is it not, the hypothetical 
that I put to you? 

A. Hypothetically, yes; realistically, I 
am not so sure. 

Q. Now, how do you arrive at the 
conclusion that realistically that is not a problem 
that you have to be concerned about? Isn't it 
necessary to go through that detailed process of 
identifying areas of concern before you can make that 
statement? 

A. That's true. If I can just draw on 
an illustration and, again, for one of the early FMAs 
where the limitations on the Crown to withdraw or 
create reserves was more stringent than the current 
wording is in revisions to them. 

I can recall one in an area I worked in 
where -- a park area, a fairly large one, in my opinion 
it would have been bigger than the sum total of most 
AOCs and most management units, arose after the signing 
of the FMA. | 

And, in that case, we had a discussion 


with the company and they basically waived the section 
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and said it was reasonable, that should have been 
established as a park, go ahead. Given reasonable 
people working with that, I personally don't think it 
is a problem. 

That is the best illustration I know of 
something that came up after the fact that couldn't be 
anticipated during the FMA process. 

Q. All right. Well, if you take the 
position that it should not be a practical problem, 
could I conclude then that it would not be a practical 
problem to include some kind of term and condition 
which made it clear that priority was to be given to 
the results of the timber management planning process? 

I take it that what you are saying is 
that, in effect, that kind of a term and condition you 
don't expect would ever kick in. So can I conclude 
from that that it would never be a problem, that it 
would not be a problem to contemplate that kind of a 
term and condition? 

A. To my understanding, that type of a 
concern is already addressed in that the Crown Timber 
Act specifies the plan has to be done according to a 
process and I understand that process, in the manual, 
says that it has to be done according to EA conditions. 


The process they are talking about is one which 
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includes the area of concern process. 

Q. Yes, but I am trying to relate that 
then back to the FMA. And I take it what you told me 
is that, as a practical matter, the concern that there 
might be environmental and other areas of concern which 
bit into the amount that a unit holder thought would 
otherwise be available to them for timber extraction 
purposes, that that just isn't a practical 
consideration? 

Do I understand your evidence correctly? 

A. I know in the most recent of the FMAs 
there was a section in there that talked about 
Withdrawals. Again, you are getting dangerously close 
to an area I haven't been dealing with extensively 
recently and at one point, in some generations of FMAs, 
there was a limitation on that. 

In the most recent wording, as it has 
evolved - and I don't have the wording in front of me - 
I believe there is a provision in there that the type 
of situation you are anticipating is dealt with. 

Q. All right. Well, let me put a 
specific example to you. Other proponents in dealing 
with this kind of thing have taken the position that 
they insert into any agreements that they enter into, 


prior to approval, a condition that the execution of 
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that agreement; that is, the completion and 
implementation of that agreement or its continuation, 
is subject to the environmental assessment approval. 

Is that the kind of wording that you are 
saying is in those agreements, such that the FMA would 
be subject to the results of the timber management 
planning process? 

A. I am not sure those words -- I don't 
think I am the right person. Those words I don't 
believe are in existing FMAs. 

OW ADEAricht? 

MR. CAMPBELL: And, Mr. Freidin, at some 
point you could advise me who the right person is to 
speak to this? 

MR. FREIDIN: Yes. 

MR. CAMPBELL: Q. Now, Mr. Kenrick, 
continuing with you, I take it you are the person who 
is responsible for the collection of the data for the 
Moosonee plan, and I am not quite sure what kind of 
plan I am referring to, whether it was District Land 
Use Guidelines or what it was? 

MR. KENRICK: A. Background document, 
the first phase towards creating a plan, the data 
portion. 


Q. All right. And you were responsible 
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for the collection of that data? 

A. In different ways. I did some of the 
writing and while I was in Timmins I did some of the 
editing and I happened to have been in Moosonee when it 
was released. 

Q. Could you indicate what techniques 
weresused@gtormthe «collection ,ofsthat.background: data, 
and I was struck -- to give you a little direction as 
opposed to just an open ended question, I was struck by 
your comment to Mr. Hunter this morning that you went 
into the -- MNR went out to the communities and asked 
for information. 

Does that fairly characterize one method 
of data collection? 

A. Yes. A good amount of the data that 
is in the -- if you look through the tables, you will 
see tables addressing native use of a particular 
resource and non-native use of a particular resource. 

In many cases, the non-native use of a 
particular resource was documented through records in 
goose camps or whatever, it was things that we had in 
our possession. The portion of the database that was 
weak when we started this was records on native food 
fishery, a subsistence fishery, the magnitude of the 


native goose harvests, spring and fall, so we didn't 
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have good numbers on quantity and we also didn't have 
good numbers on location, where those activities took 
place. 

So what we did was hire individuals from 
their home communities, supplied them with well thought 
out questionnaries. We called them, I believe, How 
Much and Where Questionnaires. We dealt with the how 
much of the resource you are using in one year and 
then, in the opposite -- in the next year we dealt with 
where are you using the resources. 

And those people went into the 
communities and I believe it was fairly close to a 
hundred per cent sample of the communities in terms of 
going door-to-door and asking them how much resource 
they used and where they used it. 

The results of that are what appears in 
the tables under native use in the maps. Now, the one 
exception to that is Fort Severn and just by way of a 
little background, Fort Severn is not in the same 
council area as the balance of the communities are on 
the Hudson Bay coast. 

The Cayanna Council had been involved 
with the West Pat study prior and they had collected 
some information as part of another exercise, and there 


was some resistance on their part to want to repeat the 
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exercise. 

So, as best we could, we tried to mesh 
the exercise from the Cayanna group with the 
exercise -- the information we collected from Winisk 
Kawanik south. 

Q. Why did you adopt the procedure of 
going out to the communities, in effect, retaining an 
individual to gather that information from those 
communities for you, the how and where information -- 
how much and where, excuse me? 

A. Why is your question? 

Otwe Yes, a why. 

A. I guess it was our belief that -- 
again, this is first step of a process and I think 
understanding -- having some trust in the information 
and having some ownership for it would probably pay 
off, if you will, later on in the process as opposed to 
us hauling magic numbers out of government documents. 

Q. In effect you saw it as -- in some 
cases, was it simply the only way to get? 

Ane That iswcorrect.. 

Q. So it was the only way to get 
information? 

A. Some of it, yes. 


QO. ~And. others of it, it,was -- can. I 
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take it that it was a conscious decision to involve 
those communities in a more direct way in that process 
so that they would be a little more committed to the 
results? 

A. And involve them early, yes. 

Q. And would you agree with me that as a 
general proposition, when seeking information from 
various interested groups with respect to any 
particular activity, you need to give some thought to 
the design of that request rather than simply assuming 
that one approach is suitable for everyone? 

in -etfect>* that is what =youwdid in 
Moosonee; you gave some specific thought to how best to 
get that information that resided in that community, 
you designed something especially for that and you went 
outland’ got 21t?™is*thate correct? 

A. That's correct. 

Q. And you would agree with me that in 
any information gathering exercise some thought needs 
to be given to just that kind of question, how to best 
get information from any particular group that you are 
approaching? 

A> GOrrece,. 

Q. And would you agree as well that it's 


unlikely that one approach can be applied blanket 


Farr & Associates Reporting, Inc. 


Kenrick, Crystal 8646 


cr ex (Campbell) 


fashion to all groups from whom you are seeking 
information? 

AgyeThates-correct. 

Q. Now, I take it you would also agree 
that for distant communities an invitation to 
participate at a central. location could involve 
Significant travel distances and, in some cases, for 
instance land-locked communities, it could involve 
Significant expenses in order to participate on each of 
several occasions, for example, during a timber 
management planning process. 

AvepCoprect sand ifsiecan beg partecl 
your next etestaonh that is the very reason why there 
is a long history of the Ministry travelling into some 
of those particularly more remote northern communities 
for those kinds of meetings and presentations. 

Q. Well, you have just read my next 
question, so I guess I will just... 

Mrs.Crystal,»I want. to come to a remark 
that you made at about a quarter to three this 
afternoon as well in this regard. I take it that with 
respect to information gathering and developing some 
trust in a process, that you would agree that MNR, to 
use your words, has to be forthcoming in drawing out 


those interests? 
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MRe=ECRY STAC fASP cla think thateis 
correct, yes. 

Q. Now, with respect to the timber 
management planning process itself, Mr. Kenrick, can I 
take it that MNR then proposes to go out to the more 
remote communities in the course of that timber 
management planning process, both in order to obtain 
the necessary information for timber management 
planning purposes and to allow opportunities for 
reviewing draft timber management plans or major 
amendments and so on? 

MR. KENRICK: A. I believe the document 
right now makes a commitment that -- I think it talks 
about speaking verbally as a way of dealing with the 
notice Chih seccen se It makes a commitment and I am 
not aware of any place we have ever refused to go on 
request into a remote northern community to discuss any 
program. 

Q. Well, that may well be. I think the 
thrust of my question though is one more of whether MNR 
ought to be committed, in your view, to a proactive 
program both at the information gathering stage and 
the -- and I ask you that because that is your sort of 
particular area of expertise, but I would apply it as 


well to draft plan or final plan review - whether MNR 
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is committed in a proactive way to either go out to 
those communities to elicit information or discuss the 
plans or, alternatively -- well, let's just start 
there. 

Name loselicit information ,~cwes. 

OBesso ach lesunderstand sity, -1 am 
concluding from your answer that it is MNR's intention, 
in the course of the timber management planning 
process, not simply to require everyone to come to some 
central location, but rather to go out and specifically 
elicit information for timber management planning 
purposes in the course of that timber management plan 
preparation process? 

A. That's my understanding of the 
commitment that is in here, particularly when it speaks 
about dealing with the notices verbally. And, again, I 
think that is a particularly important issue when you 
are dealing with those remote northern communities. 

Q. All right. As an alternative in some 
cases in places that -- well, let me back up. What are 
you talking about when you say remote northern 
communities? What area would that cover within the 
area of the undertaking? 

A. Generally I am referring to the ones 


where there iS no normal road access. 
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Q. All right. Let's take the next class 
down then which is the areas where the plan preparation 
would require significant road travel in order for 
members of that community to participate in that 
process. 

Does MNR have any commitment -- have you 
made any commitment to go out and take that process out 
to those people as opposed to having them have the 
problem of travelling to you? 

A. I am not sure how it is written in 
this document. I am aware of commitments the Ministry 
has written in letter form, I believe to NAN, saying 
that for -- we will come to review and talk about 
forest -- or timber management planning in your 
community any time we are requested. 

OW “Al right ?y Butpeagainyel am asking 
in the sense of proactive information gathering stage, 
draft plan, final plan, major amendment. 

Is that commitment proactive to go out 
there and say: Here are the kinds of things we think 
we need for timber management planning purposes. Are 
they enough? What else, if any, do you think we need 
and what information can you give us? 

Do you intend to do that in a proactive 


way, starting with the information gathering stage? 
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A. I -am-not sure I can, I guess, commit 
the Ministry to that. In terms of participation in the 
process, I guess I don't have problems with that, but I 
guess why I am a little hesitant on it is a parallel to 
the data gathering exercise that occurred in Moosonee 
and whether -- I think what you are seeking, or part of 
what you are asking is whether the Ministry would 
commit itself to here now or would I care to commit the 
Ministry to that kind of an inventory process for each 
and every -- 

Q. Well, you are the expert that is here 
on information gathering and I guess what I am seeking 
from you is simply agreement that an effective 
information gathering exercise in relation to 
communities which involve the longer travel distance or 
are more remote might well require the users of that 
information to actually go out to that community and 
seek out that information in a way that that community 
is comfortable with, as opposed to just sending them a 
notice and saying: Come out to an open house. 

A. Worded that way, that seems 
reasonable. 

Q. All right. Now, again, I am taking 
that not that you are committing MNR necessarily to do 


that - although I would be happy if I was wrong in 
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that - but you are at least saying that, as a person 
who is experienced in information gathering and has 
expertise, that that is a desirable thing to do? 

INS VESTS 

Q. Yes, it is desirable. And I take it 
you are not though committing MNR to do it? 

A. Right on both counts. 

Q. Okay, thank you. Now, in cases where 
MNR invites people to come and give them information 
for timber management planning purposes and there is 
travel and lodging involved, if someone is going to 
take up that opportunity, are you aware of whether it 
is MNR's proposal to pay travel, food and lodging 
expenses for participation under those circumstances in 
order to obtain the necessary information for timber 
management planning purposes? 

A. It is noc the Ministry svintenticn. 
to my understanding. 

Q. Mr. Kenrick, again drawing on your 
expertise as someone who collects this kind of 
information, I take it that you would be aware of 
methods used by other proponents in gathering that kind 
of -- in gathering information for planning purposes? 

You would have some knowledge of that? 


A. Yes. I have read material and been 
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at other people's events, if you will, for collecting 
information. 

Q. And are you aware that there are 
proponents involved in information gathering exercises 
who do have a policy of providing travel, food and 
lodging expenses for participation in those exercises 
and in places where the travel distances involved are 
substantially less than they are in northern Ontario. 

Are you aware of that? Are you able to 
confirm that that is the case? 

A. Well, I have been involved with one 
such group for Ontario Hydro, but it was more like a 
working group. As I recall, the people who were 
non-government that sat on that did have their expenses 
covered while they were doing it, but it was a group 
that met recurring and it was more like a working group 
rather than trying to go into a community and talk to, 
say, 50 people in the community. 

Q. But taking that particular instance, 
that is one where one of the key purposes of bringing 
that group together is information gathering? 

A. Yes, the ones I was involved with. 

Q. And are you aware -- I am sorry. 

MR. MARTEL: Could I ask a question? Did 


MNR not at one time in fact have a policy of meeting 
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expenses for their advisory bodies that existed up 
until about five years ago, six years ago? 

MR. KENRICK: What you are referring to I 
believe is what used to be called a district foresters 
or district managers advisory committees. 

MR. MARTEL. SYeEse 

MR. KENRICK: Yes. Again, that was like 
a working group that sat on a regular basis as opposed 
to -- and I interpreted this line of questioning to be 
talking about the invitation to participate, the review 
of the draft plan and the three or four public 
notices -- the four public notices that are referred to 
in this document. 

MR. CAMPBELL: Q. Well, let me put my 
question this way then. Say we have a community that 
is remote, there is some travel, say, overnight travel 
that would be required in order to attend. There was 
road access but it would require overnight travel in 
order to attend an advertised open house, say, for 
information gathering purposes. 

If the community was to say: We would 
like person "x" to go as our representative, he will 
coordinate with the members of the community, bring 
back the kinds of questions that you are asking, 


undertake to do some work to provide the kind of 
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information that you are seeking. 

Is that the kind of circumstance where 
you would give some consideration to covering expenses 
for that kind of participation, given that the 
community and some particular membership in that 
community was prepared to make a commitment to see the 
process through? 

Wouldn't that facilitate just the kind of 
information and involvement that you are seeking? 

A. That is true. I am just not aware of 
a mechanism right now for doing that. In a case like 
that where there was an interest in the community and 
it was a major project, I think my suggestion back 
would be we would go to the community. 

Ow “All (rights lb woudid ‘believe \that) is a 
preferrable course of action in any event, so I am 
perfectly satisfied with that answer. 

All right. Now, if I can extend beyond 
the information gathering stage a little bit. Would 
you agree, using native communities as an example, that 
it would. be a good idea to provide draft timber 
management plans, timber management plans, proposed 
major amendments to the more remote communities so that 
they could be reviewed in that case, if it is a native 


community, say, by band councils and elders within 
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their community, as opposed to having to bring the 
community to the plan as it were? 

A. I guess that's one solution to it, 
sending the document. I guess what I would be a little 
concerned with is a proliferation with groups that all 
felt they were remote and we soon get in to having to 
produce 4- and 500 copies of the forest management 
plan. 

They are getting to be pretty horrendous 
documents as it is. 

Q. Well, surely the principal objective 
should be good participation in the development of the 
plan. That surely, I would suggest to VOU Swan 
objective with higher priority than worrying about 
Seysinte an extra few copies? 

A.) That. s true. ol would etikerto Landed 
cost effective way of doing it, that's all I am 
qualifying it with. It may well be that if there is an 
issue in that community that can be identified and it's 
a portion of the plan, then we can deal with the 
portion of the plan. 

Q. All right. But what I am suggesting 
to you is with respect to the land base, for instance, 
that might be associated with the native community with 


respect to anything that relates to the land base, 
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would you agree with me that it would be a good idea to 
provide draft material to those more remote communities 
so that in the case of native communities they can be 
reviewed by the band council and elders and others who 
have the real potential to have significant knowledge 
about that land base? 

A. That would be one approach. 
Personally, I would take the document and go in and 
make a presentation to, say, the elders and the chief 
or a community meeting in that case. 

OoeCALUerigntG secon tel ican understand 
your answer, your question isn't so much -- you take no 
issue with the purpose of that kind of an approach, it 
is just that you think there may be better ways that 
are more appropriate to involve that community; is that 
COnreccesr 

A. Yes. If your general question is: 
Should the Ministry do everything it can to solicit 
meaningful input into the process, the answer is yes. 

Q. All right. And you would agree, I 
take it, based on your previous answers, that 
soliciting meaningful input may require you to tailor 
the opportunity for that input to the characteristics 
of the community? 


As That's correct. 
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OD seal iriognt.- = Now Mr. Kenrick, =. want 
to turn to the area of your evidence that dealt with 
MNR's dealing with stakeholders. 

In your evidence you indicate that MNR 
deals with a variety of interests, you identify the 
Ontario Mining Association at page 103, tourism groups 
at page 116, hunting interest groups at page 127, 
groups representing Crown land users, page 138 in your 
evidence. 

In short, there are a whole variety of 
interests that you have to deal with; is that correct? 

Be eee OL Ce te 

Q. Would you agree that there can be a 
Significant difference of opinion as to how timber 
management can affect the environment depending on the 
particular interest of each stakeholder? 

A. Most certainly. 

On LAL] right. -L would vlike= to takewan 
example from your evidence. Would you agree that the 
quality of hunting and fishing is a significant concern 
to residents within the area of the undertaking? 

Ao eS « 

Q. And would you agree that the quality 
of hunting and fishing is also a significant concern to 


tourist operators within the area of the undertaking? 
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A. Correct. They may both be residents 
also. 

Q. Yes, there may be some overlap as 
well. Now, you described in your evidence the conflict 
between the development of roads into remote areas on 
one hand and remote facilties on the other. You recall 
identifying that as a conflict? 

As at GS 

Q. And you described that at page 116 of 
your evidence; page 116, that is, of Exhibit 209. I 
would just like to read the second complete paragraph 
that LT am? referring to in respect’ to this conflict. 

You state that: 

"The remote tourism industry feels that 

roads and the public access they 

generally bring are an unnecessary 
intrusion into remote areas used by their 
guests. Operators of remote camps feel 
that it threatens their very existence. 

Needless to say, a great many residents 

ofrmontarvonspartrcularly in iocal 

northern communities, want access to 
these same resources." 

I take it that, again, you would agree 


that the conflict that you are identifying there arises 


Farr & Associates Reporting, Inc. 


Kenrick, Crystal 8659 
cr ex (Campbell) 


between the two groups, the residents and the tourist 
operators, because they are seeking the benefits of the 
same values, be they tourism values, hunting and 
fishing values, remoteness values? 

A. Yes. 

Q. Now, you go on in paragraph 3 on that 
page to say this: 

"Progress on this issue is being made 

through continuing dialogue." 

Do you see that? 

Bete OLTect. 

Q. And you say that: 

"The most notable example is the joint 

timber industry/tourism industry 

involvement in the production of the 

Timber Management Guidelines for the 

Protection of Tourism Values." 

Now, looking at that notable example, 
those guidelines, as I understand it, are filed as part 
of the Panel 8 evidence and it looks like this; is that 
correct? (indicating) 

Aw plate SecCoLrecc. 

MR. CAMPBELL: That, Mr. Chairman, is 
reference No. 32 to Panel 8. I do not propose to file 


it now, although I will be referring to it in a general 


Farr & Associates Reporting, Inc. 


24 


25 


Kenrick, Crystal 8660 
cr ex (Campbell) 


sense. 

Q. Now, with respect to those 
guidelines, the document -- I would ask you to accept, 
if you are not familiar with it, I would ask you just 
to accept that the document makes it clear that the 
parties to the production of that document were the 
Ministry of Natural Resources, the Ministry of Tourism 
and Recreation, the timber industry and the tourist 
industry; is that correct? 

MR. KENRICK: A. I believe so, yes. 

Q. Now, I don't want to review the 
guidelines themselves, but I do have a question for you 
as to how it is possible to conclude that saan S can 
be made -- progress is being made on this issue of a 
conflict between local residents and tourist operators 
when - and this is a notable example - when, as I 
understand it, there was no representation on behalf of 
the local residents in the development of those 
guidelines? 

A. Well, to some extent the agent -- the 
Crown represented the public generally in some of those 
discussions. 

I guess where I see the progress in that 
document is, traditionally the argument has been 


polarized. Each of those groups increasingly have been 
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less tolerant of the other group's use of the resource 
and quite frequently it became polarized: All roads 
open and public; no roads. There was very little in 
terms of middle ground there. 

That document, through those discussions, 
in my mind, opened up a lot more middle ground that 
seemed to be acceptable to the two groups and since 
that document has been in use, we found some of those 
solutions to be more acceptable to some local 
communities - I do see it as progress - regardless of 
who sat on the actual group that was forming them. 

Q. Do you really think that local 
residents would be reassured by eae view that the most 
notable example of dialogue and progress on this-issue 
appears to have excluded any participation in the 
process on behalf of the interests of local residents 
or by those local residents? 

Do you really think they would be 
reassured by that view that that is a notable example? 

A. There are probably some local groups 
who would not be assured. 

Q. Would you agree with me that when one 
is trying to work out something like that, for the 
purpose of accommodating a variety of interests of the 


type you have identified, that it would be desirable to 
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ensure that all of those interests are represented at 
the table? 

A. Generally, yes. I guess my feeling 
is that with the make-up of the committee, I am making 
the assumption that we felt that the breadth of the 
issues were covered. 

Q. I take it that's your view that you 
are satisfied -- or your suggestion that MNR 
participation, in effect, covered off that local 
residents’ interest; is that what you are saying? 

A 1OLess 

Q. I have a little concern about that 
when isn't it MNR that puts up those gates that the 
local residents take such umberage about; do you really 
think they are going to see you as representing their 
interests? 

A. We don't put up a lot of gates to 
start with. 

Q. Well, that's the shibboleth that 
everyone talks about gated roads, let's say, start with 
that. 

But I leave my question the way it 
stands, do you really think that the local residents 
who have those sonra and see MNR as the enforcer in 


preventing them using roads that they might want to 
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use, do you really think that they see MNR as 
representing their interests? 

A. I guess my experience has been it 
very much depends on what decision is reached. If the 
decision is to defend keeping roads public, then we get 
viewed as very much representing their interests. 

If, in a particular case, it is felt that 
the best solution is to use a gate, then we get accused 
of representing somebody else's interest. 

Q. And doesn't that exactly illustrate 
why, in the development of documents like that, it 
would be useful that they ensure that all of those 
interests are represented by people who can truly be 
said not to have a conflict in interest on the matters 
under discussion? 

A. Generally, yes. 

OQ. Now, in terms of the conflict that 
you have identified between local residents, tourism 
operators, would you also agree with me that one 
approach that -- let me put it to you this way: 

My perception is that in terms of that 
conflict that the land base that is reasonably 
accessible is probably sufficiently large that it can 
accommodate both of those separate interests and the 


trick is to ensure that within a reasonably accessible 
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area there can be both remote wilderness type 
experiences and access for local residents and that 
that can be achieved simply by physical separation as 
long as there are opportunities provided for both 
groups? 

A. True. Sometimes it is a little hard 
to maintain that physical separation. The area that 
gets complicated -- or making life more complicated are 
things like the use of ATVs, that you physically create 
a buffer to keep the two uses separate and shortly 
later the buffers got little trails all the way through 
it, and that's a frequent phenomenon across the north. 

Q. And that may be a function of the 
size of the more isolated area that you have to create 
an access and so on, but that that kind of planning 
goal of providing those different uses to each of the 
communities that want to take advantage of their 
particular sense of values is not something that is 
impossible to try for from a planning point of view; 
in fact, it makes good sense to try for it froma 
planning point of view? 

A. Correct. There is, just by way of an 
illustration in an area that I am familiar with, where 
instead of closing down road systems completely and, 


hence, to protect the remote nature of one lake, an 
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area much larger than the area of the lake that the 
public was denied access to. 

What appears to have struck somewhat of a 
balance between those two interest groups is a system 
whereby we used signs instead of gates and the signs 
said that the road can be used, but it couldn't be used 
to access a particular lake. 

Now, there is an area that's a little 
gray there in terms of a person accessing the backshore 
adjacent to the lake, but where it is a fishing issue, 
and it is rather black and white, the person is either 
on the water fishing or they are not. 

That seems to have been effective and, in 
the case I am thinking of, there was some support both 
from the commercial tourism group and from the local 
group that wanted access to the water, to the area 
generally. That road system also opened up other water 
bodies, that there were some alternate opportunities 
created with the road system. 

So there are some places that those kinds 
of solutions will work. 

MR. CAMPBELL: Mr. Chairman, I should 
caution the Board that I don't want taken from my 
questioning a suggestion that the guidelines about 


which I was asking questions do not recognize, to some 
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degree, those local residents' interests. 

My questions were purely aimed at the 
process of arriving at them and are not intended in any 
way to be taken as a comment on the merits or otherwise 
of the actual content of those guidelines. That matter 
is going to be dealt with later on. 

Q. Now, Mr. Kenrick, as we have been 
talking about, one element of the environment affected 
obviously relates to tourism; is that correct? 

MRePRENRICK? +Av’ Correct’ 

Q. And your estimate of direct tourism 
expenditure is approximately $827-million? I have a 
reference for that somewhere, iced 

A. It is the 10 per cent of the 
provincial figure, yes, roughly. 

O84 7 Welly 2% 

A. Direct tourism expenditures in 
Northern Ontario, 829 -- 

OF "it 1S*829 "and it is page i111? 

Az liatss= Correct. 

Ome eros NOW, Tire k Understand your 
evidence correctly, that expenditure in total 
represents three categories of use. First of all, the 
local user, I guess provided they travel over 40 


kilometres; is that correct, that would be the first 
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category? 

A. The local user, mm-hmn. 

Q. And does the local user only kick in 
in that number if they travel over that 40 kilometres? 
There was some discussion of a limit of travel before 
they would be caught. 

A. The numbers differ and I am just not 
sure which one of the numbers went into this number. 

Q. All right. Well, 40 kilometres in 
this territory is not a long way in any event. So 
let's simplify it and just ask you if you would agree 
that there are basically three categories of use. 
There is the local user, the remote camp user, and the 
lodge or hotel user, that those three categories give 
rise to the expenditures which total $829-million; is 
that correct? 

A. I don't think those categories you 
have used are mutually exclusive of one another. 
Locals go and stay at remote tourist camps, they stay 
at lodges. If I had to pick categories, I would say 
locals, non-locals, residents of Ontario and 
non-residents of Ontario would be a -- if I had to 
categorize them, that's the way I would do it. 

Q. Well, let me just back up because I 


thought I was kind of adopting a distinction that you 
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had made in your evidence was that with respect, 
particularly for instance to this issue of road access, 
if you try and relate that 829-million to the use of 
access roads into areas where there were tourism values 
be they hunting, fishing or anything else, they would 
fall, would they not, into the category of local users, 
remote camps and lodge or hotel users? 

A. I am missing some point. You seem to 
be mixing accommodation, those people that stay at 
remote camps, those people that stay at lodges, and 
those people that camp or stay at home. 

OL MY OU Sarepiri gity youn anerexactlyfright. 
I guess my three categories that I am trying to sort of 
get a handle on are really people either are lodge or 
hotel users, they have one interest in road access 
which you identify in the document; remote camp users 
which have another interest in access issues as you 
identify in the document; and then there is people who 
go out there for that experience, whatever it is, and 
may either camp or not, be remote camp users or lodge 
or hotel users. 

I guess those are the three categories I 
am looking at. Wouldn't that capture everybody? 

A. More or less. I am still not-- 


Q. Let me try it a different way. 
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A. --too supportive of your categories 
there,. but.).- 

Q. Let me try it a different way. Road 
access is one of the environmental effects of timber 
management; is it not? 

Ae correct: 

Q. And I guess there are three sort of 
basic approaches to that question of road access. 

There is the group that wants access to all of the 
roads that are financed by public funds and are very -- 
they tend to be local residents, but they may not be 
local and they may be from other areas as well and they 
are saying-- 

A. Generally. 

Q. --public money paid for these roads, 
they ought to be available to everybody. That is one 
group; is that correct? 

AR “Corrnecues. 

Q. And then there would be another group 
that would be the remote operators who want that access 
restricted so as to enable him to market that element 
of remoteness? 

Awis-Thatesmecorrects 

Q. And the third group would be lodge or 


hotel operators who want roads, if anything, upgraded 
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and generally want roads to support their operations; 
that would be the third group? 

Acepeves-egitn ctermsitof itheir interest, 
they probably fell into one of the first two -- one or 
the other of the first two categories you made. 

They either would share a similar 
interest with locals because their business was 
dependent on road access and, therefore, would like 
improved road access, or it would be a main base lodge 
that was nonetheless remote, in which case they would 
probably oppose road access. 

Otay All Hoight Sali guess "my points 
Simply to ask you whether you would agree that in order 
to assess how the undertaking will affect the level of 
expenditure of $829-million, isn't it correct that you 
would have to consider the effect on that level of 
expenditure in relation to both the type of road access 
and the type of user who is associated with that type 
of road access? 

If you say no access, you are making an 
economic decision, are you not, that that remote 
operator's interest is going to be paramount and that 
has one set of economic consequences; does it not? 

A. Correct. 


Q. And if you make a decision that 
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anybody can use any of the roads, that will have 
another economic effect; will it not? 

A. thates! conrect® 

Q. And if you issue land use permits for 
large base lodges in remote locations and allow that 
access to be used both for that purpose and for all 
other public access, that gives rise to another 
economic consequence? 

Aww COrTrece™ 

Q. And in each case those are different? 

A hatwscorrecn. 

Q. And if you take it on an undertaking 
wide basis, the selection of one choice over another 
would make a difference in the economic activity which, 
as it is currently being done, is $829-million? 

Be =Thac-se corrects 

On -So™that-asn t St-fairetor me to 
conclude then that the advantages and disadvantages of 
the undertaking, insofar as they relate to economic 
choices, will be quite different depending on which 
user group gets priority or the mix of policies that 
are applied to the use of those access roads? 

A. I think there are two things that 
could be affected, the mixture of uses that get to use 


the roads or the mixture of the roads may well affect - 
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Tiwould preferenoteto Look tat Jit provincially, but «say 
that is a $1l-million figure tourism locally, it may 
well affect the magnitude of that figure. 

In other cases what it may do is change 
theedistributionsoteit. (In other words, if the million 
dollars was being generated at a remote camp pre-road 
time, one possibility is that all of the people using 
the area and the accessible camp that may well be there 
in the future might generate more or less than a 
million dollars, not based on our remote experience but 
based on a road accessible experience. 

Q. My point exactly. So you would agree 
with me that in Renna of economic advantages and 
disadvantages, the choices you make amongst the 
alternative methods of dealing with road access will 
have different economic consequences? 

Aww Correct. 

Q. Now, can I take it from listening to 
your earlier evidence that you have not done any 
analysis of the portion of the $829-million of revenues 
that would try and break down how much of that revenue 
was dependent on this kind of policy or that kind of 
policy? 

A. I am not aware of any analysis that 


has done that. 
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Oo wALL rLOont, Bip O sca nReGmLceLnelm@ciad t 
you would agree with the general proposition that the 
$829-million figure by itself doesn't tell us much 
about the environment affected by the undertaking, the 
alternatives to the undertaking or the alternative 
methods of carrying out the undertaking? 

A. That's correct. 

THE CHAIRMAN: Did you say, Mr. Kenrick, 
that such an analysis has not been undertaken but did 
you also imply that it will not be undertaken 
throughout the rest of the hearing? 

MK. FREIDIN: Correct, (Mrs. Chairman ager 
won't be that type of analysis. 

THE CHAIRMAN: Thank you. 

MR. CAMPBELL: OQ. Now, Mr. Kenrickr ass 
take it you would agree, however, that it is possible 
to do that type of analysis? 

MR. KENRICK: A. I am not sure it would 
be at a northern Ontario level like that. 

Q. Why not? You were able to, for 
instance, indicate that the return per unit of capital 
invested was very high for remote camps. There is 
obviously some pretty sensible reasons for that. 

But if you can do that kind of -- you are 


aware of those kinds of figures, why is it not possible 
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to make some estimate of the kinds of effects, from an 
economic point of view, that will be associated if you 
pushed harder in this direction than that direction? 

I don't understand why it is not 
possible. 

A. I am just not sure how you -- the 
policies you were referring to. 

Q. Well, it could be a range of 
policies; it could be policies relating to everything 
from -- well, let's make it simple, just take access. 

Presumably, remote camp operators would 
be highly upset if you simply threw open all the roads. 
That would have a direct economic consequence on them; 
would it not? 

A. So your scenario is the economic 
consequence of accessing all remote areas in the 
province? 

Q. Yes, that is a policy choice that is 
open to you, to use the timber access roads and simply 
say the public may have access to whatever lakes and 
rivers they go by without restriction. 

A. I think you best ask an economist if 
it is possible. I wouldn't see that kind of an 
exercise as being very productive, quite frankly, 


dealing with those extremes, but... 
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Q. Well, I agree we can push all things 
to extremes, but I guess I will will take it down to 
perhaps a more pertinent example. The routing of -- 
the choices you make in routing access roads costs you 
money? 

As “Yes: 

Q. If you want to miss a lake with a 
large buffer that might cost you more money than going 
straight by the edge of the bay? 

A. There is a cost to creating a longer 
road, yes. 

Q. And from an economic point of view, 
isn't it pertinent in the course of doing timber 
management planning to make = duté judgment as to whether 
the economic benefits of additional road expenditures 
which might be required to avoid an environmentally 
sensitive area or a remote tourist camp are worthwhile, 
given the economic benefits to be gained? 

Isn't that just the kind of choice that 
you have to make in the course of planning? 

A... “That's” correct) "1 would, just lpkeuro 
qualify that with one item. I have been in situations 
before where we have tried to use a pure cost/benefit 
approach to making a decision, and it has been one 


where longer road versus the location or loss of 
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business to a tourist camp. 

And, from my experience, that whole 
exercise has been nothing but frustrating, largely 
because we couldn't get the two parties to agree on the 
assumptions in the cost/benefit analysis in the first 
place. 

Q. Well, you won't hear us arguing for 
any single approach to be used in its entirety or to 
the exclusion of all others in making choices, but we 
have had a variety of economic evidence put before this 
Board, presumably because there can be affects on that 
economic environment-- 

A. That's correct. 

Q. --the same as there can be affects on 
the natural environment; is that not correct? 

Ave (COGrect . 

Q. And surely some attempt should be 
made when planning to focus on the tradeoffs, the 
advantages and disadvantages, from an economic point of 
view, with respect to the alternative methods of 
carrying out that undertaking. Is that not a 
reasonable thing to do? 

At anes. 

Q. But; as I understand it, there is no 


attempt to do that with respect to this tourism 
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particularly? 

A. No. I am aware where we have been 
dealing in a particular forest management unit with a 
particular road and its impact on a particular tourist 
camp where there have been attempts to use that along 
with other methods of evaluating the cost of making the 
decision. 

MR. FREIDIN: Mr. Chairman, if I could 
just sort of rise and perhaps deal with some of my 
friend's concerns. 

When I got up and said there won't be any 
analysis done of the type indicated, what I should have 
probably said is it is because the Ministry's position 
is that those kinds of issues are more properly 
resolved at a local level and can be more properly be 
dealt with at the local level. 

MR. CAMPBELL: Well, Mr. Chairman, Mr. 
Freidin gets to his feet regularly and says that. We 
are dealing, however, with a Class EA that relates toa 
very large area of land and surely there is some 
necessity to take a look at what this proposal can mean 
with respect to economic and all other manner of 
choices across the whole area of the undertaking, not 
just looking at the individual small areas. 


I mean, to use what in this hearing is a 
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terrible analogy, if we spend too much time looking 


just at individual trees we may very well miss the 


8678 


shape of the whole forest, and that is the concern that 


I am raising here. 

Surely it isn't enough to simply look at 
all of these issues only in the context of their local 
manifestation with no consideration to the effect 
overall of the options and alternatives that are 
available to us. 

And so I just want to put on the record 
that I think I couldn't disagree with Mr. Freidin more 
strongly on this matter. There is a need to look at 
the choices that are being made, the choices that are 
available and say: Overall, in the area of this 
undertaking, what is the cumulative effect of making 
those choices. 

THE CHAIRMAN: Well, it may go even 
beyond that in that there may be a statutory 
requirement to do so. However, that could be argued 
at some future time. 

MR. CAMPBELL: Now, Mr. Chairman, I have 


one -- I could probably finish in 15 or 20 minutes and 


I don't know whether you want to do that or whether you 


want me to continue in the morning. 


THEECHAIRMANe bse thatejust: tosfinishoMr. 
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Kenrick or finish the panel? 

MR. CAMPBELL: Finish the panel. 

THE CHAIRMAN: I think we will continue. 

MR. CAMPBELL: Q. I want then to sort of 
again turn to another aspect of information gathering 
with you, Mr. Kenrick, on effects and this relates 
really to -- it is both to the level of detail of the 
information that you propose to collect for timber 
management planning purposes and, to some extent, it 
will touch on the method of collecting that data as 
well. 

And the example I want to use - I think I 
can think of some others - but the one I think I want 
to use is trap lines and, as I understand it, you 
explained poate a trap line in MNR terms is an area of 
land; is that correct? 

MR “RENRICKs“"Avel Yess 

Q. And the trapper within that area, 
would you agree, follows a fairly well-defined route 
around that area in carrying on the activity of 
trapping and that is why it has got the name trap line 
because he has a line of traps and follows a fairly 
well-defined route in carrying out that activity? 

Is my understanding correct? 


A. Generally, yes. 
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Q. This is dangerous territory for 
somebody who lives near Yonge and Lawrence. 

MR. FREIDIN: Some people might not know 
where that is. 

MR. CAMPBELL: Well... 

MR. FREIDIN: Or care: 

MR. CAMPBELL: That is the more important 
point, surely. 

Q. All right. Then trap lines, as I 
understand it, are registered with MNR? 

MR KENKICK 2 Aner Conrecc. 

Q. And MNR maintains a record of 
ownership of trap lines? 

A. The registered owner of the trap 
line, yes, registered user of the trap line, if you 
will. 

Q. All right. But, in any event, MNR 
maintains a record of those people? 

Me COLLECT: 

Q. And I would like to just make sure 
that my understanding of what a trap line entails is 
reasonably accurate. 

If I understand your figures correctly, 
the average size of a trap line is something that 


ranges kind of between 32 and 72 square miles and some 
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go up to several hundred square miles in the northern 
part of the undertaking; is that fair? 

A. Yes, generally. 

Q. A trap line generally involves a 
cabin, sort of is a home base for the trapper and, in 
fact, there could be more than one cabin? 

A. It may or may not, it would depend 
how remote the trap line is. It can involve a cabin. 

Q. All right. And in cases where it 
does involve a cabin, the tenure for locating that 
trapping cabin on that particular location is granted 
pursuant to a land use permit? 

A. Usually yes. 

Q. And trapping cabins are an area of 
concern in timber management planning? I can give you 
a reference for that if you need one. 

A. Okay. 

0 we dethink,2t will .be found, listedsn 
potential areas of concern in Exhibit 5A, trap lines 
and trapping cabins. But they are -- you would expect 
that if you are doing -- if MNR is identifying areas of 
concern, it should identify trapping cabins? 

Pome CODEC. 

Q. And the location and ownership of 


both the trap line and associated cabins are known to 
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MNR obviously through this permitting system? 

A= GYes* 

Q. Now, other elements of the 
infrastructure, if I can call it that, of the trap line 
exist as well; do they not? 

Let me give you an example. For 
instance, the route around the trap line will consist 
of a system of trails, portages, lakes, rivers and so 
on, boat caches, canoes around the circumference of the 
trap line? 

A. Yes, that may not be easily 
identifiable in many cases. It may be that the trap 
line is accessed by a canoe, so really what you are 
talking about aediares that are there. 

Q. All right. But there would be cases 
where there would be a system of trails and portages, 
lakes, rivers in combination? 

A. Yes. 

Q. And some will have more lakes and 
rivers and some will have more trails? 

AvemYes. 

Q. And would you agree as well that with 
respect to trails and portages, that they are sometimes 
used by other members of the public for hunting and 


fishing, canoeing purposes? 
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Ae eeLeS. 

Q. Now, if you are looking at -- would 
you agree as well that if you are looking at this 
through the eyes of the trapper, that the establishment 
of that infrastructure of trails and portages, 
particularly where of course they exist, the 
establishment and maintenance of those trails are very 
costly for Renan trapper in the sense that he makes a 
great investment in them and that is a time consuming 
investment for the trapper? 

Aide 22 Ciuimayrsbe.1a elotrwofitetione. 

On RALL rightise? I samyprepared (to —-eweLl, 
to the extent that -- maybe I should get a little more 
specific. To the extent that trails and portages are 
required to be developed by that trapper for the 
purposes of running the trap line, there is a great 
deal of personal effort and work that goes into that? 

A CSc 

Q. And that that -- surely that is as 
much an investment as a cash investment, looking at it 
through the eyes of that trapper? 

A. Looking at it through the eyes of the 
trapper, yes. 

Q. Would you agree that in an 


operational sense where those trails and portages, 
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where he has made that great personal effort, are 
essential to the operation of his trap line? 

A. For a period of time, yes. 

Q. What.do you mean for a period of 
time? 

A. Well, it may well be that he would 
use one route to access a group of water bodies for 
three years and then abandon them and give that portion 
of his trap line a rest and cut some more trails 
somewhere else. He may change from winter to summer 
trapping on the line for a couple of years depending on 
the fur he was after. 

Q. All right. But he views -- surely, 
again, the trapper views those trails in which he has 
made an investment of effort as -- he does that because 
he sees that as essential to the operation of his trap 
line? 

A segyes - 

Q. Now, in information gathering for 
timber management planning purposes, is there any 
mandatory requirement for MNR to contact the trapper to 
determine those trail locations, and I will include 
portages and trails? If I leave one or the other out, 
I mean both in all cases. 


Ae elOeisminot toneoft 'the "groups that is 
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specifically listed in the invitation to participate, 
but in most districts I am aware of - and this is more 
applicable perhaps when we get down to the five-year or 
the annual work schedule where you know that the impact 
or the actual road construction or access is going to 
be, you know, the location specific on a trap line - in 
most cases those trappers are contacted. 

OMPPEAIAE ragnt ! 

A. But the word mandatory is one I -- I 
don't think it is mandatory. 

O. & ALD rignt SesDotyouwllthink it is 
reasonable for MNR to be required to attempt, ona 
proactive basis, to contact trappers who have put that 
effort into that trail and portage infrastructure in 
order to determine those trail locations so that they 
can be dealt with as an area of concern for timber 
management planning purposes? 

Is that a reasonable proposition? 

A. As the manager, I would like to find 
a way of getting in touch with them collectively. I 
just wonder -- I think what I hear is contacting 
everybody individually and personally that you think 
has an interest within the area of the forest 
Management activity. 


Q. That is exactly what I am suggesting. 
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A. That is what I thought you were. 

Q. I am suggesting that that trapper has 
a Significant investment in that infrastructure and 
what I am suggesting is: Isn't it reasonable - and I 
would like you to answer my question - isn't it 
reasonable for MNR to at least be required to make an 
attempt proactively, not preactively but proactively, 
to contact those trappers to identify where that 
investment is on the trap line so that it can be dealt 
with under the area of concern process? 

ASGaLE 1teimpacts ,upon--- I-think you.,are 
overestimating the trail portion is I guess where I am 
having trouble with it:. If I thought»the. operations 
were going to affect a trap line and a person's cabin, 
I would notify him. That is reasonable. 

Q. All right. And you are using trap 
line in the sense of the area of the trap line; are 
you? 

AS teaThatus#®corrects 

Q. So that if timber management 
operations were going to be conducted within the area 
of the trap line, you think it is reasonable to have 
MNR proactively attempt to contact rae trapper for the 
specific purpose of identifying trails and portages? 


A. That would seem reasonable. 
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Q. Finally, at page 91 of your document, 
you indicate that with respect to historical and 
archaeological sites, the statement is made in the 
middle -- in the second paragraph: 

"Logging generally avoids or has limited 

impact along major water courses, 

therefore, the vast majority of sites 

are unaffected by the undertaking." 

Could you give me some parameters as to 
how you define a major water course? 

I take it from the bottom of the previous 
paragraph that you are at least speaking of lakes and 
rivers because you put forward the proposition that a 
detailed examination of the majority of historical and 
archaeological sites would show them to be generally 
adjacent to long use travel corridors or lakes and 
rivers. 

So that in terms of major water courses, 
can I take it that we are at least talking about lakes 
and rivers? 

Aga, Conrect. 

Q. And where do you -- in terms of major 
water courses, how do you define what is a river, what 
is -- you know, what kind of parameters are you talking 


about when you talk about major water courses in terms 
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of lakes and rivers? 

A. The statement wasn't used in a sense 
of trying to give a precise definition of where the 
lower end is. 

The principle there, and it comes from 
some days in Temagami country and some subsequent 
conversations with Thor Conway, the reference there on 
page 91, is that generally those types of sites that 
are attractive to users now were probably attractive to 
users 300 years ago. 

Those areas that are attractive now have 
a tendency to generally always end up with buffers and 
modified management areas and reserves and such and, 
hence, those buffers and modified areas and reserves 
have a tendency to be protecting a major portion of 
what would have been previous occupation sites, 
archaeological sites. 

OAaPGA bier trohntad Sotpih Licanej ust ibreak 
this down a little. In terms of major water courses, 
other than those words, you can't help me any more in 
terms of where the cut off might be? 

Ao eNO. 

Q. And as I understand -- I guess you 
then go on and say: 


"There is a tendency to have those areas 
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protected by buffers..." et cetera, et 
cetera. 

I guess I am a little concerned about the 
tendency to protect those and I would just ask you 
directly whether you can direct me to any mandatory 
practices or standards which allow you to make the 
statement with confidence that logging has limited 
impact on our historical and archaeological resources? 

A. I am not sure of a scientific study. 
I have asked again Thor Conway who is the regional 
archaeologist in northeastern Ontario if the assumption 
is valid. 

Q. I am not taking any issue with the 
assumption. What I am asking you is whether you can 
direct me to any mandatory practices or standards which 
support your view; that is, any mandatory standards or 
practices in relation to logging which ensure that 
instead of simply having a tendency to protect them, 
you can in fact say that logging will have limited 
impact on our historical and archaeological sites? 

A. It doesn't address historical and 
archaeological sites, but the Guidelines for the 
Protection of the Fisheries Habitat, now that they have 
been expanded to cover water quality concerns, I think 


also adds some further protection that forestry 
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operations will occur less frequently adjacent to water 
bodies. 

Q. Are there any other mandatory 
practices or standards which you can direct me to that 
would ensure that the objective is achieved for 
historical and archaeological purposes other than the 
fisheries guidelines? 

A. If the site was known ahead of time 
and registered, I believe the person who caused any 
damage to it would be charged under the heritage -- 

Q. I don't take this paragraph, with 
respect, Mr. Kenrick, to be referring to registered 
Sites. 

Awe CODrece: 

ORBBADI En Ghteeeleametalking-abouts=- 
generally speaking with respect to the historical and 
archaeological -- sites of high potential for 
historical and archaeological sites, I don't disagree 
with the proposition that they can be expected to be 
along our lakes and rivers. 

What my question is: Apart from the 
fisheries guidelines, are there any other mandatory 
practices or standards that you wish to point me to 
which would give me an assurance that there would be 


limited impact on historical and archaeological sites? 
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A. Not currently. What I am aware of - 
and I am not sure if this is what you may be driving 
at - but there is an agreement with the Ministry of 
Culture and Communications to set up a working group to 
produce some guidelines that will be a parallel to the 
Timber Management Guidelines for the Protection of 
Fisheries Values, only these would be Timber Management 
Guidelines for the Protection of Heritage Resources and 
those may well result in a set of standards and 
guidelines that may be mandatory that will apply to 
this process. 

Q. All right. And you would take no 
objection in principle to mandatory practices or 
standards? 

A. You mean in the same way that the 
current guideline packages have, like the fisheries 
one, have minimum standards for data collection, those 
kind of standards? 

Q. Those or any other mandatory 
practices or standards. My question is much broader 
than that, and is: Do I understand from your answer 
that you take no particular objection to mandatory 
practices or standards as a matter of principle? 

A. Reasonable ones, no. 


MR. CAMPBELL: Thank you, those are my 
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questions. Thank you, Mr. Chairman. 

THE CHAIRMAN: Thank you. 

Mr. Freidin? 

MR. FREIDIN: Mr. Chairman, just a couple 
of matters. First, seeing that tomorrow is probably 
going to be the last day of September and that the 
Board wished to have from the other parties, I think by 
the end of September, where they wished to present 
their evidence, that perhaps the people here, if in 
fact they have got instructions in that regard, they 
can do it tomorrow as opposed to, I guess, waiting 
until the end of week and not being able to do it until 
after the end of September. | 

THE CHAIRMAN: OkKay. Certainly, the 
Board will canvass briefly the members of counsel and 
the other parties who are here to find out if they have 
that information, otherwise they will be sending it in 
to the Board, I believe, through a written or telephone 
communication by the 30th. 

MR. FREIDIN: Mr. Chairman, because, as I 
understand it, the only matter left for this panel is 
re-examination, I would like to suggest that the Board 
not reconvene until 10:05 tomorrow morning. 

MR. CAMPBELL: I support that motion. 


THE CHAIRMAN: What is the significance 
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of the O05 part? 

MR. FREIDIN: I hoped you would say that. 
I wanted to make the possibility of doing something 
different uncontrollable and 10:05 would be really 
different as opposed to ten o'clock. 

But I think it may be that you will 
understand, because of the festivities of the evening, 
I think ten o'clock might be appropriate. I don't 
think I will be much longer than -- I think we will 
finish before noon, that is for sure. 

THE CHAIRMAN: Okay. Obs iae we will 
not finish prior to the departure of the morning flight 
so, therefore, I suppose we can eran at 107205. 

MR. FREIDIN: Thank you, Mr. Chairman. 

MR. CAMPBELL: Mr. Chairman, I am 
assuming that the witnesses are attending Mr. 
Colborne's gathering tonight and-- 

THE CHAIRMAN: LTney cannot speak to 
anyone, right? 

MR. CAMPBELL: Well, that was just the 
matter that I wanted to raise. 

I would like to suggest that the 
inappropriateness of counsel talking to witnesses be 
suspended for the evening, recognizing that I have 


absolute confidence that Mr. Freidin will not take 
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undue advantage of that opportunity, but given that it 
is a social occasion, I think there should be some 
relaxing of that, what we all view as a pretty tough 
rules 

THE CHAIRMAN: And I take it that 
tonight, with all of us attending, we will hopefully 
find other things to talk about other than this 
hearing. 

MR. CAMPBELL: Exactly. 

MR. FREIDIN: Here, here. 

THE CHAIRMAN: So on that basis -- 

MReeCADSOLDY<«* Iocan, thinkvor a few other 
things I would rather not talk about than that too. 

THE CHAIRMAN: Well, there are some 
things related to this hearing, Mr. Cassidy, that we 
will have to canvass. 

Anyways, we will see everybody later 
tonight and we will adjourn until 10:05 tomorrow. 

Thank you. 
---Whereupon the hearing adjourned 5:45 p.m., to be 


reconvened on Wednesday, September 28th, 1988, 
commencing at 10:05 a.m. 


(Copyright, 1985) 
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